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AMERICAN LAW REVIEW. 


NOVEMBER-DECEMBER, 1885. 


THE PALL MALL GAZETTE EXPOSURES AND THE 
LAW OF CONSENT IN CRIMINAL CASES. 


Early in the present summer the British sensation of the 
year occurred in London in the publication in a well known 
newspaper, the Pall Mall Gazette, of « mass of indecency, which, 
if from any other source or under any other circumstances, would 
certainly have landed the writer within the prison walls at short 
notice. The authorities, however, hesitated about making bat- 
tle with a strong newspaper, more especially when the latter 
threatened, in the event of its being interfered with, to continue its 
exposures in a more personal manner, and to connect with the 
most indecent of the transactions it recorded certain individuals 
in very high places, and quite near the throne itself. To the 
people at large the newspaper justified its course on the ground 
that it was for the public good; that in no other way could the 
public interest in the amendment of the law of abduction then 
before Parliament, be aroused. Thus a large portion of the 
public was enlisted as its champions, and with this force at its 
back, and the threats against persons in high places as a whip in 
its hand, the newspaper launched out into the general circulation 
of a mass of indecency and obscenity to which the history of 
the censorship or the license of books since printing was in- 
vented, can find no parallel. In this place — for much properly 
finds a place in a professional periodical which would be out- 


rageous to publish in a journal of general circulation —we propose 
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to present the main points in these disclosures. They consist of 
four parts or chapters, viz. : The violation of virgins; procuresses 
and their arts; juvenile prostitution ; and the export of girls to 
foreign countries. And we follow this with a review of the law 
of consent in prosecutions for crime as adjudged by the courts 
of the United States and Great Britain. 


I. The evidence presented under the chapter concerning the 
violation of virgins is very weak. It is introduced by the state- 
ment that of the London street walkers and prostitutes there is 
a small minority which have been forced into this calling for 
‘*most women fall either by the seduction of individuals or by 
the temptation which well-dressed ‘vice can offer to the poor.” 
The editor then states that he was induced to turn his attention 
in this direction after a conversation which he had with a police 
officer of experience, and one intimately acquainted with crime 
and criminals in the metropolis. This officer informs him that 
to his knowledge young girls have constantly been ravished in 
the London brothels. He has heard their screams, this excellent 
guardian of the public safety; he has even had them complain 
to him of the treatment they have undergone. Asked why he 
has never interfered to prevent or punish crimes like these — 
felonies of a high grade — the careful officer replies: ‘A police- 
man has no right to interfere even if he heard anything. Suppose 
that a constable had a right to force his way into any house 
where a woman screamed fearfully, policemen would be almost 
as regular attendants at child beds as doctors.’’ ‘* Can she not 
prosecute?’’ ‘* Whomisshe to prosecute? She does not know 
her assailant’s name. She might not even be able to recognize 
him if she met him outside. Even if she did, who would believe 
her? A woman who has lost her chastity is always a discredited 
witness. The fact of her being in a house of ill-fame would 
possibly be held to be evidence of her consent. The keeper of 
the house and all the servants would swear she was a consenting 
party; they would swear that she had never screamed, and the 
woman would be condemned as an adventuress who wished to levy 
blackmail.”? ‘*And this is going on to-day?’’ ‘* Certainly it 
is, and it will goon, and you can not help it, as long as men have 
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money, procuresses are skillful, and women are weak and inex- 
perienced.”’ 

The editor says he thereupon proceeded to interview the 
brothel keepers of the West and East-end to find out how far the 
policeman’s charge was true. He succeeds in finding several 
who will talk. The first confesses to recruiting his brothel by 
getting into the confidence of country girls, bringing them to 
the town, taking them to the theater, getting them to drink wine 
and then introducing them to men who have paid for the privi- 
lege of seducing them. ‘* In the morning the girl, who has lost 
her character, and dare not go home, in all probability will do as 
theothers do. The brothel keeper’s profit is, first, the commission 
down for the price of a maid, and secondly, the continuous profit 
of the addition of a newly seduced, attractive girl to his establish- 
ment. That isa fair sample case of the way in which we recruit.”’ 
In these cases it is not suggested that the girl is forced; allured by 
the wine, the theater, the fine rooms to which she is taken, it is a 
case of seduction and not rape. But there are still other modes 
of recruiting the brothel with fresh supplies. The keeper 
continues :— 


“Another very simple mode of supplying maids is by breeding them. Many 
women who are in the streets have female children. They are worth keeping. 
When they get to twelve or thirteen they become merchantable. For a very 
likely ‘mark’ of this kind you may get as much as £20 or £40. I sent my 
own daughter out on the streets from my own brothel. I knowa couple of very 
fine little girls now who will be sold before very long. They are bred and 
trained for the life. They must take the first step some time, and it is bad busi- 
ness not to make as much out of that as possible. Drunken parents often sell 
their children to brothel-keepers. In the East-end you can always pick up as 
many fresh girls as you want. In one street in Dalston you might buy a dozen. 
Sometimes the supplyis in excess of the demand. There is a man called S —— 
whom a famous house used to employ to seduce young girls and make them fit 
for service when there was no demand for maids, and there was a demand for 
girls who had been seduced. Did I ever do anything else in the way of recruit- 
ing? Yes. I remember one case very well. The girl, a likely ‘mark,’ was a 
simple country lass living at Horsham. I had heard of her, and I went down 
to Horsham to see what I could do. Her parents believed that I was in regu- 
lar business in London, and they were very glad when I proposed to engage 
their daughter. I brought her to town and made her a servant in our house. 
We petted her and made a good deal of her, gradually initiating her into the 
kind of life it was; and then I sold her to a young gentleman for £15. When I 
say that I sold her, I mean that he gave me the gold and I gave him the girl to 
do what he liked with. He took her away and seduced her. I believe he 
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treated her rather well afterwards, but that was not my affair. She was his after 
he paid for her and took heraway. If her parents had inquired, I would have said 
that she had been a bad girl and run away witha young man. How could I help 
that? Mrs. S., a famous procuress, has a mansion at ——, which is one of the 
worst centers of the trade, with four other houses in other districts, one at St. 
John’s wood. This lady, if she discovers ability, cultivates it—that is, if a 
comely young girl of fifteen falls into her net, with some intelligence, she is 
taught to read and write, and to play the piano.”’ 


Nothing about the violation of virgins so far. The next 
keeper whom the editor finds willing to talk is a woman. She 
says :— 


‘* Girls often shrink from going out and need almost to be driven into the 
streets. If it was not for gin and the landlady they could never carry it on. 
Some girls I used to have would come and sit and cry in my kitchen and declare 
that they could not go out, they could not stand the life. I had to give them a 
dram and take them out myself, and set them going again, for if they did not 
seek gentlemen where was I to get my rent? Did they begin willingly? Some; 
others had no choice.” 


The method of this amiable female is to entice girls into her 


house, give them drink, keep them entertained until it is too late 
for them to go home without their getting a scolding from their 
masters or parents. The girl is given more wine. And then? 

‘‘Oh! then she cries a great deal from pain, but we tell her it is right; all 
girls have to go through it some time, that she is through it now without know- 
ing it, and that it is no use crying. It will never be undone for all the crying in 
the world. She must now do as the others do. She can live like a lady, do as 
she pleases, have the best of all that is going, and enjoy herself all day. If 
she objects, I scold her and tell her she has lost her character, no one will take 
her in; I will have to turn her out on the streets as a bad and ungrateful girl. 
The result is that in nine cases out of ten, or ninety-nine out of a hundred, the 
child, who is usually under fifteen, frightened and friendless, her head aching: 
with the effect of the drowse and full of pain and horror, gives up all hope, and 
in a week she is one of the attractions of the house.’’ 


In her experience as a bawdy house keeper this woman thinks 
she had succeeded in getting into her house in this way four 
maids for which she was paid sums from £20 to £10 each. A 
third keeper was then interviewed. ‘*I have never,’’ she says, 
«* had a maid seduced in my house unless she was willing. They 
are willing enough to come to my house to be seduced, but 
when the man comes they are never willing.’’ And _ she pro- 
ceeded to illustrate what she meant by descriptions of scenes 
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which had taken place in her house when girls who, according to 
her story, had implored her to allow them to be seduced in her 
rooms, had when the supreme moment arrived repented of their 
willingness, and fought tooth and nail, and on at least one occa- 
sion it was evident that the girl’s resistance had only been over- 
come after a prolonged and desperate fight, in which, what with 
screaming and violence, she was too exhausted to continue the 
struggle. This was in the case of a full grown woman; and it 
is rather too much to call such a case the * violation of a virgin.”’ 
A fourth keeper testifies to the same effect. No girls are seduced 
in her house unless they come there with their eyes open, and for 
that purpose. ‘‘If she wanted to be seduced, and came here to 
be seduced, I shall see that she does not play the fool. Once 
she is in my house, she does not go out until the job is done. 
She comes in willingly, but no matter how willing she may be 
to go out she stays here till my gentleman has done with her. 
She repents too late when she repents after crossing my thres- 
hold.’’ The editor of the Pall Mall Gazette thinks that neither 
Rhadamanthus nor Lord Justice Bramwell could more sternly 
exact the rigorous fulfillment of the conditions of a contract. 
The brothel keepers of London evidently do not admit a locus 
penitentie ; but even these cases are hardly the cases one would 
eypect to find classed under the head of the ‘violation of 
virgins.”’ 

‘This chapter now concludes with two cases which properly 
fall under this head. The first, however, rests entirely on hear- 
say, and as told in the paper is of a case where a girl was 
strapped down hand and foot so that all resistance, except una- 
vailing screaming, would be impossible. The second has since 
become so notorious —for reasons stated further on—that it 
may be well to give it in full as related in the Gazette: — 

“At the beginning of this Derby week, a woman, an old hand in the work of 
procuration, entered a brothel in Street, M , kept by an old acquaint- 
ance, and opened negotiations for the purchase ofa maid. One of the women who 
lodged in the house had a sister who was living in the house, and in all probability 
would be seduced, and follow the profession of her elder sister. The child was 
between thirteen and fourteen, and after some bargaining it was agreed that she 
should be handed over to the procuress for the sum of £5. The maid was 


wanted, it was said, to start a house with, and there was no disguise on either 
side that the sale was to be effected for immoral purposes. While the negotia- 
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tions were going on, a drunken neighbor came into the house, and so little con- 
cealment was then used that she speedily became aware of the nature of the 
transaction. So far from being horrified at the proposed sale of the child, she 
whispered eagerly to the seller: ‘Don’t you think she would take our Lily? | 
think she would suit.’ Lily was her own daughter, a bright, fresh-looking little 
girl, who was thirteen years old last Christmas. The bargain, however, was 
made for the other child, and Lily’s mother felt she had lost her market. 

‘The next day, Derby Day as it happened, was fixed for the delivery of this 
human chattel. But as luck would have it, another sister of the child who was 
to be made over to the procuress heard of the proposed sale. She was living 
respectably in a situation, and on hearing of the fate reserved for the little one 
she lost no time in persuading her dissolute sister to break off the bargain. 
When the woman came for her prey the bird had flown. Then came the chance 
of Lily’s mother. The brothel keeper sent for her, and offered her a sovereign 
for her daughter. The woman was poor, dissolute, and indifferent to every- 
thing but drink. The father, who was also a drunken man, was told his daugh- 
ter was going to a situation. He received the news with indifference, without 
even inquiring where she was going to. The brotheljkeeper, having thus se- 
cured possession of the child, then sold her to the procuress in place of the 
child whose sister had rescued her from her destined doom for £5 — £3 paid 
down and the remaining £2 after her virginity had been professionally certified, 
The little girl, all unsuspecting the purpose for which she was destined, was 
told that she must go with this strange woman to a situation. The procuress, 
who was well up to her work, took her away, washed her, dressed her up neatly, 
and sent her to bid her parents good-bye. The mother was so drunk, she hardly 
recognized her daughter. The father was hardly less indifferent. The child 
left her home, and was taken to the woman’s lodgings in A Street. 

‘* The first step had been taken. But it was necessary to procure the certif- 
cation of her virginity —a somewhat difficult task, as the child was absolutely 
ignorant of the nature of the transaction which had transferred her from home 
to the keeping of this strange but apparently kind-hearted woman. Lily wasa 
little cockney child, one of those who by the thousands annually develop into 
the servants of the poorer middle class. She had been at school, could read 
and write, and, although her spelling was extraordinary, she was able to ex- 
press herself with much force and decision. Her experience of the world was 
limited to the London quarter in which she had been born. With the exception 
of two school trips to Richmond and one to Epping Forest, she had never been 
in the country in her life, nor had she ever seen the Thames excepting at Rich- 
mond. She was an industrious, warm-hearted little thing, a hardy English 
child, slightly coarse in texture, with dark black eyes, and short, sturdy figure. 
Her education was slight. 

‘The poor child was full of delight at going to her new situation, and clung 
affectionately to her keeper who was taking her away — where she knew not. 

‘The first thing to be done after the child was fairly severed from home was 
to secure the certificate of virginity without which the rest of the purchase- 
money would not be forthcoming. In order to avoid trouble she was taken in a 
cab to the house of a midwife. The examination was very brief and completely 
satisfactory. But the youth, the complete innocence of the girl, extorted pity 
even from the hardened heart of the old abortionist. ‘The poor little thing,’ 
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she exclaimed, ‘I hope you will not be too cruel with her.’ To quiet the old 
lady the agent of the purchaser asked if she could supply anything to dull the 
pain. She produced a small phial of chloroform. ‘This,’ she said, ‘is the 
best. My clients find this much the most effective.’ The keeper took the bot- 
tle, but unaccustomed to anything but drugging by the administration of sleep- 
ing potions, she would infallibly have poisoned the child had she not discovered 
by experiment that the liquid burned the mouth when an attempt was made to 
swallow it. £11s was paid for the certificate of virginity — which was verbal 
and not written—while £1 10s more was charged for the chloroform, the net 
value of which was probably less than a shilling. 

‘‘ From the midwife’s the innocent girl was taken to a house of ill-fame No.— 
P Street, Regent Street, where, notwithstanding her extreme youth, she 
was admitted without question. She was taken up stairs, undressed, and put 
to bed, the woman who bought her putting her to sleep. She was rather rest- 
less, but under the influence of chloroform she soon went over. Then the 
woman withdrew. And then there arose a wild and piteous cry — not a loud 
shriek, but a helpless, startled scream like the bleat of a frightened lamb. And 
the child’s voice was heard crying in accents of terror, ‘ There’s a man in the 
room. Take me home; oh, take me home!’”’ 
* * * ~ * * * 

‘And then all once more was still.’’ 


This is the worst, the most pitiable case in the whole Pall 
Mall Gazette article. But it is this very case which has brought - 
the editor himself into court, and for the abduction of ‘ Lily”’ 
Mr. Stead and several others are now on trial in London before 
Mr. Justice Lopes. ‘*I can personally,’’ says he, in this narra- 
tive, ** vouch for the absolute accuracy of every fact stated.’ 
This seems to be a terrible confession. If this be true, he must 
have witnessed or consented to every step taken, in order that a 
striking case might be obtained for his exposures. Little won- 
der that in the prosecution against him the judge charged that 
his motive was no defense. One can not help asking, was he 
not the ** man in the room?’’ 

To sum up the evidence on this branch of the exposures the re- 
sult amounts to this, that the only authentic case of the violation 
of virgins which the editor brings forward is the one where he 
himself was the procurer and the accomplice.! 


1 Since the above was written the ver- 
dict of two juries and the sentence of a 
court have justified the views I have 
taken of these exposures. Mr. Stead 
has been convicted on charges of abduc- 
tion and indecent assault of this fictitious 


“Lily,” really one Eliza Armstrong, and 
is now serving a term in prison. As said 
by the New York Evening Post in a re- 
cent editorial, to understand the meaning 
ofthis “one must remember that Stead 
published in his exposures an account, 
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Il. The second part of the Pall Mall Gazette’s article on 
procuresses and their arts is a sorry and disgusting recital, 
What public good the publication of the obscenity of this expos- 
ure can accomplish it is difficult, even impossible, to imagine, 
On the other hand the evil it will do is incalculable. In some of 
our large cities there have been published at times, for circulation 
in a surreptitious way — certain sheets called the Street Gazette, 
Sporting Times, and other names, whose object was to publish 
the addresses of the bawdy house keepers and their inmates, that 
men might know where to find easily all the places of this char- 
acter. These publications were promptly suppressed as fast asthe 
Jaw could lay its hand upon them. But this second part of the 
Pall Mall Gazette article is nothing more or less than an adver- 
tisement, a notice that there are in London hundreds of women 
and young girls who are still maidens, but are ready and anxious,— 
generally on the ground of their poverty; servants and seam- 
tresses who are willing and wishful to wear better clothes and 
trinkets, — to become prostitutes; that these females, unlike the 
common idea of a fallen woman, one who loved not wisely but 
too well, the unfortunate of Hood’s beautiful poem — énter into 
the business from the start, and with an eye for the main chance, 
ask in the first instance for their virginity a good premium. 
The editor states several times in this article that these women are 
at times a drug on the market; prices are frequently forced 
down because there are more maids ready to sell than there are 
men wanting to purchase. It will be strange if after this shall 
have been read by the whoie public, there be not many more 
purchasers and even more sellers. 

The chapter on procuresses and their arts is introduced by an 
interview between the editor and two young girls he meets on the 
streets or in the saloons at night. The first, who is fifteen years 
old, tells him :— 


‘Tt was about two months since I was seduced. A friend of mine, Jane 
B———-, met me one evening in the street fnear our house, and asked me if I 


without names, of this Armstrong case, what disgusting self-advertiser, The mor- 
as a specimen of the horrors he was un- tification which lies in all this for the 
earthing, the fact being that the whole archbishops and bishops who were hum- 
thing was manufactured by himself, and bugged into listening to his revelations 
proved absolutely nothing except that he is obvious enough.” 

was himself an unscuptlous and some- 
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would go for a walk with her. I said yes, and she proposed to come and have 
an ice at the very restaurant in which we are now sitting. ‘It is such a fa- 
mous shop for ices,’ she said, ‘and perhaps we shall see my uncle.’ I did not 
know her uncle, nor did I think anything about it, but I walked down to Leices- 
ter Square to the restaurant. She asked me to come upstairs to a sitting-room, 
where we had some ices and some cake. After a time a gentleman came in, 
whom she said was her uncle; but I found out afterwards he was no more her 
uncle than Iwas. He asked us to have some wine and something to eat, and we 
sat eating and drinking. I had never tasted wine before, but he pressed it on 
me, and I took one glass and then another, until I think I had fourglasses. My 
head got very queer, and I hardly knew what I did. Then my friend said, ‘ An- 
nie, you must come upstairs now.’ ‘Whatfor?’ I said. ‘Néver mind what for,’ 
she said; ‘you will get lots of money.’ My head was queer; I did not care 
what I did, but remember thinking that it was after no good this going upstairs. 
She insisted, however, and I went upstairs. The man she called her uncle fol- 
lowed us but I could do nothing. When it was all over the man gave her £4. 
She gave me half and kept the other half for herself, as her pay for getting me 
seduced. I donot know who the man was, and I have never seen him since. 


The second, who is two years younger, told this story: — 


‘One night a girl I knew came and spoke to me. ‘ Will you come and see a 
gentleman?’ she said ‘Me see a gentleman—what do you mean?’ said I. 
‘Oh, I forgot,’ she says; ‘will you come and take a walk?’ I had no objection, 
so went fora walk. After a while, she proposed we should go into a house in 
P. Street and get something to eat. We wentin, and after we had been 
there a little time in came a gentleman. He sat downand talked a bit, and then 
my friend says, ‘Take off your things, Lizzie.’ ‘No, I wont,’ I said. ‘Why 
should I take off my things?’ ‘Don’t be a fool,’ says she ‘This gentleman 
will give you lots of money, pounds and pounds, if you are good; but he won’t 
give youa penny if you are stupid.’ Madam who kept the house heard me 
scream, and she came runningup. ‘ Only keep quiet and you shall have it all; 
I will give you all the money. But mind you won’t get off, no matter how you 
scream.’ The man gave me £3. My friend took half and gave me £1 10s.”’ 


This last girl, the editor remarks, ‘‘ is a girl of great energy and 
artlessness, affectionate, and I believe she is doing well. Both of 
these girls, after being seduced, went on the streets occasionally. 
It is the first step which costs, and after having lost their virtue, 
they argued that they might now and then add to their scanty 
earnings the easily acquired gold to be earned in the brothel.’’ 

And now we learn — and every one of the thousands of read- 
ers of that edition of the Pall Mall Gazette learns — that there 
arein London regular firms of procuresses who deal in maids who 
are ready to sell themselves for money. It is a systemized busi- 
ness. The editor states that there are many of the kind, but he 
goes into details as to one only, the firm of X. & Z. This firm, 
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says the editor, ‘have made the procuration of virgins their 
specialty. The ordinary house of ill-fame recruits its inmates 
occasionally by purchase, by contract, by force, or by fraud, but 
as a rule the ordinary brothel keeper relies for staples of her 
commodities upon those who have already been seduced. The 
difference between the firm of Mesdames X. & Z. and the ordi- 
nary keeper of an introducing house is that the procuring of maids 
(which in the case of the latter is occasional) is the constant 
occupation of their lives. They do nothing else; they keep no 
house of ill-fame. One of the members of this firm lives in all 
odor of propriety, if not of sanctity, with her parents ; the other 
is in a position of trust in a reputable business house.’’ These 
things, however, are all blinds. Their real work, to which they 
devote every day in the week, is the purveying of maidens to an 
extensive and ever-widening circle of customers. The office of 
the firm is at ‘ place, the lodgings of the junior part- 
ner, Where letters and telegrams are sent and orders received, 
and the necessary correspondence conducted. Both partners are 
young, the senior member of the firm being really younger than 
her partner. The business was started by Miss X , a young 
woman of energy and ability and great natural shrewdness, al- 
most immediately after her seduction in 1881. She was at that 
time in her sixteenth year. A girl who had already fallen intro- 
duced her to a ‘*gentleman,’’ and pocketed half the price of 
her virtue as commission. The ease with which her procuress 
earned a couple of pounds came like a revelation to Miss X., 
and almost immediately after her seduction she began to look 
about to find maids for customers and customers for maids. 
After two years, business had increased to such an extent that 
she was obliged to take into partnership Miss Z., an older girl, 
about twenty, of slender figure and fairer complexion. 

The editor meets Miss X. of the firm of X. & Z., he has a 
long interview with her —for all the details of which we have 
not space here. Asked if the demand for virgins is brisk just 
now, she says it is; the market is looking up, and if prices are 
lower there are more orders. Thus one ‘ gentleman,’’ has a 
standing order for three a fortnight. A good customer this, cer- 
tainly! But he is particular, he will take no girl under sixteen. 
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«« Why over sixteen,”’ the editor asks, and Miss X. explains that 
it is because of the statute which makes it a crime to take a girl 
under sixteen out of the possession of their parents or guardians. 
Miss X. knows all about the law of such cases, she makes it her 
special study, for otherwise she would be constantly getting into 
trouble. And Miss X. defends her trade. The girls whom she 
procures would inevitably be seduced and ‘if a girl wants to be 
seduced it is better she should be seduced by a gentleman and 
get something for it than let her herself be seduced by a boy or 
young fellow who gives her nothing for it.’’ With her a girl, 
after she has consented and been introduced to the purchaser, 
sometimes objects and tries to back out when the time comes, 
but Miss X. agrees with the others we have quoted from, that 
dissent at that time is not allowed. Asked now to give a de- 
scription of the mode in which her firm do business she says : — 


‘« My friends take the girls to be seduced and take them back to their situa- 
tions after they have been seduced, and that is an end of it so far- as we are 
concerned. We do only with first seductions; a girl passes only once through 
our hands, and she is done with. 

‘©¢ What comes of the damaged articles?’ ‘They all go back to their situa- 
tions or their places. But,’ said the procuress reflectively, ‘they all go to 
the streets after a time. When once a girl has gone wrong she goes again and 
again, and finally she ends like the rest. There are scarcely any exceptions. 
Do you remember any Z.?’ The junior partner remembered one or two, but 
agreed that it was very rare girls ever went straight after once they had been 
seduced. 

*¢¢TDo they ever have children?’ ‘ Not very often the first time. Of course 
we tell them that it never happens. Girls are so silly, they will believe any- 
thing. But of course sometimes they get in the family way the first time.’ 

‘“‘¢And then,’ said I, ‘I suppose they affiliate the child?’ ‘On whom 
pray,’ said the senior partner, laughing. ‘We make it a special feature of our 
business that the maid never knows who is her seducer, and in most cases they 
never know our address. How can she get to know? I have to take a cook, 
for instance, next Sunday at church time to Mr. » who has a place in Bed- 
ford Square, and three other places at least all about where maids are deliv- 
ered. I take the girlinacab. We drive through street after street. Then 
we stop opposite a door and goin. The cook will see a gentleman who may be 
with her a few minutes, or he may be with her a half an hour. I take her away 
in a cab and she never sees that gentléman again. Even if she noticed the 
house, which is doubtful, she does not know the name of its owner, and in 
many cases the house is merely a brothel.”’ 


The business, Miss Z. says, is profitable enough. Of the 
money paid by the man the girl is given half and they keep half 
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for their commission, 7.e. middle women bringing the contracting 
parties together. Often they get less than fifty per cent and 
sometimes more than that —it depends entirely upon the girl 
herself. 


“Taking the average price of a maid at £5, we sometimes take £1; but 
sometimes we take it all, and merely make the girl a present. It depends upon 
the trouble which we have, and the character of the girl. Some girls are such 
sillies.”’ 

““« How do you mean?’ ‘We'll take Nance, for instance. She was a light- 
headed girl who had never fancied money. We got £10 for Nance. If she had 
got half that, or quarter, it would have turned her head. She would have gone 
and bought no end of clothes, and her mother would have found it out, 
and Nance would have got into no end of arow. So for Nance’s own sake we 
only gave her a pound, and as we made her stand treat out of that, she had very 
little left out of her money to play the fool with. But we have been good to 
Nance afterwards. I gave her a bonnet, a dress, and a pair of shoes. I should 
think we have spent £2 over her.”’ 

***So that she had altogether £3, and you had £7.’ 

‘4‘ Just so,’ said Miss X ——, ‘and girls are often like that; we have to save 
them from themselves by keeping money out of their reach.’ ” 


The editor now determines to experiment; he wants to see if 
what he listened to is true or not. ‘*Come,’’ said he, to Miss 
X.; ‘* to-day is Wednesday, can you deliver me five maids by 
Saturday next.’’ She can; and it is agreed that five maids shall 
be delivered to him on Saturday next with a physician’s certifi- 
cate of their virginity at £5 a head. Saturday comes, and — 


“At half-past five o’clock, at a certain point in Marylebone Road, not very far 
from the very fashionable brothel kept by Mrs. B » | waited the arrival of 
the convoy. A few minutes after that time I saw Mesdames X. and Z. coming 
along the streets, but with only three girls. One was tall, pretty, and apparently 
about sixteen, the other two were younger— somewhat heavy in their build. 
Two of them were shop girls, being employed in different departments of the 
well known firm of ——, the other was learning some milliner’s work at an- 
other shop. The procuresses were profuse in their apologies. They had been 
as far as Highgate to make up the quota of the five, but two of the girls could 
not leave their places on Saturday. They would bring them on Monday without 
fail. In fact, to atone for their inability to bring five on Saturday, they would 
bring three on Monday, making six in all.’’; 


None of the girls knew each other; none gave any evidence of 
dissent to the proceedings. All went to the physician’s, but to 
their unutterable disgust two of them could not pass the exami- 
nation. The other one, however, was certified by the medical 
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man as being virgo intacto, and signed the following agree- 
ment : — 
‘6 JUNE 27, 1885. 
“This is to certify that I have this day examined —— D——, aged sixteen 
years, and have found her a virgin. 
M. D. 
‘Agreement. 
‘“‘T hereby agree to let you have me for a present of £3 or £4. 1 willcome to 
any address if you give me two days’ notice. 


“Name —— D——, aged 16. 
“Address No. 11, —— Street, H ——.”’ 


From the two uncertificated girls he took a similar agreement. 
The procuresses were much upset at the rejection of two-thirds 
of their consignment. The girls were very indignant at the re- 
flection upon their chastity —which after all may have been 
entirely unfounded. But like sensible business people the firm 
determined to execute their order without more ado. On the 
following Monday, two more girls were delivered at the doctor’s, 
and signed the following certificates which were given to the 
editor : — 

“ JUNE 29, 1885. 
“This is to certify that I have examined —— W——, aged seventeen years, 
and —— K ——, aged seventeen years, and have found them both virgins, 
M. D. 
“Agreement. 
“T hereby agree to let you have me for £  , and will come to any address you 
send me at two days’ notice. 
Name, —— K——, aged 17. 
‘‘Address, 24 R —— Street. 
Agreement. 
‘“‘T hereby agree to let you have me for£ , and will come to any address you 
send me at two days’ notice. 
“Name, —— + (her mark), aged 17. 
** Address, 318 S —— Street.”’ 


The firm had not yet fulfilled their whole bargain; but they 
would do so. On Friday morning they arrived at the doctor’s 
with no fewer than four girls —three fourteen years old, and 
one an under cook of eighteen, from one of the first hotels in the 
West-end. They had brought four, they explained, lest any of 
them should fail to pass their examination. Only one of them 
was certificated. 


| 
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The certificated maid stood out for £5. Here is her certificate 
and her agreement: — 

“This is to certify that having examined —— D——, I have found her to bea 
virgin. 


M. D., etc, 
‘Agreement. 


“T hereby agree to let you have me for £5. I will come to any address if you 
give me two days’ notice. 


‘Name, D » aged 18, 
‘‘Address, Hotel.’ 


The editor took another agreement from one of the uncerti- 
ficated children for £4, and assured the firm that he was content. 
The firm had brought him nine girls, five of whom had passed 
the examination, and he had in his pocket-book agreements signed 
by seven girls, of from fourteen to eighteen years old, who were 
ready to be seduced when and where and by whom he pleased, 
provided he gave them two days’ notice and paid them a sum 
altogether not more than £29. The fees and expenses in pro- 
curing them amounted to £10 or £15 more. 

A few days later the editor notified several of the girls that 
they were wanted, designating the place where they were to meet 
him. They were promptly on hand. The first, Bessie, the cook, 
was eighteen years old. Her father wasdead. Her mother was 
given to drink, and she was in a good situation as under cook at 
a first-class hotel. She came perfectly prepared to be seduced, 
apparently believing it was the proper thing to do, although her 
ideas were somewhat hazy. The editor told her before he could 
take the responsibility of handing her over to his friend, he 
wished to be quite sure, first, that she knew what she was going 
to experience ; and secondly, that she had calculated the conse- 
quences. ‘I suppose I must go through with it now,’’ she said, 
‘* whatever it is.’ ‘*Oh, no,’’ he replied ; ‘* that would be the 
case in most places; but here you have only to say you would 
rather not, and you are free to go at once.’’ In conversation, he 
found that the idea of being seduced never occurred to her untila 
month or two before, when it was proposed by Miss X. asa thing 
every one did, and a convenient method of raising a little ready 
money. At first she was indignant and somewhat frightened ; 
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but an old school friend who had gone through the ordeal assured 
her that it was not so very dreadful, and the procuress, to use 
her own phrase, ‘* so poisoned her mind that she felt she must 
go through with it,’’ and she consented. She was to have £2 10s 
as her share, the rest would go to the firm. She did not mind 
the pain, and she would chance the baby, for Miss X. had told 
her that girls never had babies the first time. She knew it was 
wrong, her mother would not like it, and if she had a baby she 
would either get it put away or she would drown herself. But 
on the whole, except for one trivial detail, she thought she would 
prefer to be seduced. ‘* There are very few virtuous girls about 
now, they say,’’ was the remark by which she apparently soothed 
her conscience. 

The next girl was about seventeen, dark, with long black hair 
and dark eyes. She was a Birmingham girl, and the London 
sewing-rooms had not yet robbed her cheeks of the rural bloom. 
Her story was soon told. She had been sent to a place in Oxford 
Street to learn dressmaking as an apprentice for her board and 
lodging. She received no wages and had no pocket-money or 
money to buy clothes or dress which she wanted. Miss Z. 
noticed her as a likely girl and suggested to her she could make 
a few pounds by meeting a rich gentleman ; every one did it and 
she could get money to buy nice clothes without any trouble. 
The girl assented ; and this was the whole of her story. 

The third girl was more talkative. She was a nurse girl of 
seventeen, and used to take the children to the park, where a 
nicely dressed lady used to pass her every day. 

‘One day she stopped a little to talk about the baby. ‘What a fine child,’ 
says she. ‘And are you its nurse?’ And then she gave the baby a halfpenny 
and me a penny, and I thought her a very kind lady indeed. After that she 
always used to stop and talk, and I used to tell my mistress what a pleasant lady 
Miss X. was, and how much she liked the baby. ‘I would like to see Miss 
X.,’ said my mistress. ‘Would you not invite her to tea some time?’ which I 
did. Miss X. was, oh! so polite, said, ‘Yes, ma’am,’ and ‘No, ma’am,’ and 
quite pleased my mistress. After that, one day when I was in the park, she 
came up and said, ‘ Nance, have you ever had a man?’ I did not know exactly 
what she meant, and said so. She then asked, ‘Would you not like to get a lot 
of money?’ Of course, I said, yes. Then she said, ‘I know several girls who 
have got pounds and pounds, and I can help you to do the same.’ ‘Can you?’ 


said I, ‘that would be very kind.’ ‘Yes,’ she said, ‘it is very easy; you only 
need to have a little game with a gentleman.’ ‘Qh,’ 1 said, ‘I don’t want to see 
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a gentleman. What would he do with me?’ ‘Oh, nothing,’ she said. ‘But 
never mind; if you don’t like the chance, we’ll say no more about it.’ Andthen 
she went away, and I did not see her for.some time. I thought a great deal 
about what she said. I wanted some new clothes. I had not much wages, and 
she said pounds and pounds could be got quite easily. One day I saw her 
again, and she came up to me and said, ‘ Nance, I am going to give you another 
chance. Will you go and see a gentleman friend of mine, and you will get 
pounds, and you can buy new dresses, new hats, and nets, and all kinds of 
things?’ ‘ But what for?’ I asked. ‘ Never mind, what for, you silly girl; but 
I don’t want to fool my time over you. There’s that other girl will jump at the 
chance I’ve offered you. Say you won’t, and I’ll take her.’ And then I said, 
* Oh, yes, I'll go, I’ll go,’ and she took me.” 


The fourth girl was a ‘‘ nice, simple and affectionate girl of 
sixteen.’’ Her father was helpless ; her mother a washerwoman. 
She herself worked at some kind of millinery, for which she re- 
ceived 5s a week. Until a month or two ago she had attended 
Sunday-school, and to all appearance she was a girl decidedly 
above the average. She was to have £4, of which the firm were 
to have £2. The editor endeavored to deter her from the step 
she was taking by pointing out the consequences that would fol- 
low. Nevertheless, she persisted that she wanted to be seduced. 
‘* We are very poor,’’ she said. ‘* Mother does not know any- 
thing of this ; she will think a lady friend of Miss Z.’s has given 
me the money; but she does need it so much.’’ ‘* But,’’ said 
the editor, ** it is only £2.’’ ‘* Yes,’’ she said, ‘* but I would 
not like to disappoint Miss Z., who was also to have £2.’’ By 
questioning, he found out that the artful procuress had for months 
past been actually advancing money to the poor girl and her 
mother when they were in distress, in order to get hold of her 
when the time came. She persisted that Miss Z. had been such 
a good friend of hers; she wanted to get her something. She 
would not disappoint her for anything. ‘* How much do you 
think she has given you first and last?’’? ‘*About 10s, I should 
think, but she gave mother much more.’’ ‘* How much?”’ 
** Perhaps 20s would cover it.’’ ‘* That is to say, that for a 
year past Miss Z. has been giving you a shilling here and a shil- 
ling there; and why? Listen to me. She has already got £3 
from me for you, and you will give her £2 —that is to say she 
will make £5 out of you in return for 20s, and in the meantime 
she will have sold you to destruction.’’ ‘* Oh, but Miss Z. is so 


ki 
fo 
gi 
Ww! 
st 
ar 
pl 
se 
sh 
ot 
£ 
as 
aul 
tk 
m 
tl 
E 
0 
0! 
0 
tl 
0 
¢ 
b 
g 


THE PALL MALL GAZETTE EXPOSURES. 849 


kind.’’ ** But,”’ said I, ** if you are seduced, you will get £2 
for yourself ; but you will lose your character, and you may have 
a baby which it will cost all your wages to keep. Now, I will 
give you £1 if you will not be seduced ; which will you have? ’’ 
‘Please, sir, I will be seduced.’’ ‘And face the pain, and the 
wrong-doing, and the possible ruin and ending your days on the 
streets, all for the difference of one pound?’’ ‘+ Yes, sir.’’ 

The last of the five is a very pretty girl; she is to get £10 
and is very willing. ‘* Why do you want to be seduced,’’ the 
editor asks, ‘* tell me the truth.’’ ‘* For the money,’’ she re- 
plied quite simply. ‘* Would you rather have £5 and not be 
seduced or the £10 and be seduced.’’ ‘* Oh, £5, by all means,’’ 
she said, ‘*and not be seduced.’’ Can any one come to any 
other conclusion from this conversation than that if she gets the 
£5 she will be in the market again in a week at £10. 

This case ends part I]. of the exposures, and we can only repeat 
again what we said in introducing this portion of the Gazette’s 
article — what public good can come of such a publication as 
this? What an absurdity to call this seduction or to punish the 
man when the woman is not only willing, but anxious. None of 
these girls but knew what they were doing. Well might an 
English judge ask during the agitation for the raising of the age 
of consent, ‘Is it seriously contended that under the act, a stout 
young woman of fifteen and three-quarters may accompany, per- 
haps inveigle a foolish lad, say twelve months her junior to a 
casual immorality, and that the result to him may be a commit- 
ment for trial and to her absolute impunity?’’ It should be 
observed that all the five girls above were over sixteen; three 
were over seventeen and one over eighteen. They were women 
of marriageable age, able to decide for themselves, and to record 
their actions and stories is strong evidence that under the guise 
of exposing offenses against very young girls, the Pa// Mall 
Gazette was simply printing what it knew would be eagerly read 


by thousands for very different purposes. 


Part III. of the exposures deals with the ruin of very young 
children and juvenile prostitutes. The evidence on this point - 
goes to show that in London there are many children who are 
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ruined before they are thirteen ; but this crime is but one phase 
of the incest, the result of the overcrowding of the very poor — 
whole families living together in a single room. The number of 
street walkers of this age is small. ** Notwithstanding the most 
lavish offers of money,’’ says the editor, ‘* 1 completely failed 
to procure a single prostitute under thirteen.’’ He thinks he 
could find a dozen or more street walkers in London of eleven 
or twelve, but the search would be difficult. A society called 
the Rescue Society has kept records for twenty-five years of the 
ages at which the rescued ones were ruined. 

From 1862 to 1875 the number who had been seduced between 
twelve and thirteen, were as follows: 33, 55, 65, 107, 102, 103, 
77, 60, 78, 62, 40, 43, 30, total 855, or an average of 66 per 
annum. From 1875 to 1883 the number is smaller, viz.: 22, 
24, 19, 20, 16, 14, 15, 10, 7, a total of 147, and an average of 
16. ‘*It has been computed,’’ says the report of a Hampshire 
Home, ‘‘that thereare no less than 10,000 little girls living in sin 
in Christian England. I do not know how far that is correct, 
but there is no doubt as to the existence of a vast and increas- 
ing mass of juvenile prostitution.’’ The report of the Lords’ 
committee in 1882 says: — 

‘‘ The evidence before the committee proves beyond doubt that juvenile pros- 
titution from an almost incredibly early age is increasing to an appalling extent 
in England, and especially in London. They are unable adequately to express 
their sense of the magnitude, both in a moral and physical point of view, of the 


evil thus brought to light, and of the necessity for taking vigorous measures to 
cope with it.”’ 


Part IV. deals with the export of English girls to foreign 
countries. On the continent prostitution is officially recognized 
and regulated, and it is therefore very difficult for a woman who 
once enters a brothel to leave it. The English girls, therefore, 
who are induced to go to foreign brothels become after reaching 
their destination practically the slaves of the keepers. But 
English law can go no further than preventing them from going 
away, and it can hardly go as far as to prevent them, if they go 
of their own free will. Many it seemsdo go freely. About one 
in three are prostitutes already, and they, of course, are not 
taken forcibly. Others, not prostitutes, go willingly ; but most 
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of these are taken under false representations. An ex-dealer of 
this kind says: ** My wife would go out into the street, and pick 
up girls — they might either be prostitutes anxious for a change, 
servant girls out of work, or shop girls. 1 always told them 
where they were going to, but others I dare say were less partic- 
ular. It is very simple. You get the girl to listen to you, and 
you can persuade her to anything. If they were not as silly as 
they are, they would never believe you. But they swallow any- 
thing. You tell them they will have good situations, fine 
clothes, liberty to go to the theater, high wages, and all the 
inducements which would enable a sharp girl to smell a rat. 
But they are not sharp girls; they swallow the bait like gud- 
geons, and off they go.”’ 

But there are other ways where the vilest deception is resorted 
to. ‘* Two-thirds of them think they are going to situations, 
and only learn their fate when they are safely within the brothel. 
Even then the truth is broken to them by degrees. The English 
girl is placed alone in the midst of foreign women, who are care- 
fully tutored not to excite her suspicions until she is broken in. 
Then, little by little, she is allowed to see where she is, and she 
comes to accept her fate as inevitable, and submits.”’ 

This is a fair though condensed resumé of the Pall Mall Gazette 
articles. Our objections to them, which we have indicated 
throughout, are that except in one instance where the expos- 
ures are justifiable as being for the public good, the charges are 
not sustained, and where the charges are sustained their publi- 
cation is not justifiable. The wholesale violation of virgins is 
charged: one case, only, and that manufactured for the purpose 
by the editor himself, is proved. Juvenile prostitution on an 
extensive scale is charged; juvenile prostitution toa very limited 
extent is shown to exist. The enticement of girls by false rep- 
resentations into foreign brothels is both charged and proved — 
this isthe one instance referred to above — but bad as this is, 
and a subject for strict legislation and severe punishment as it 
is, one can hardly doubt that the evidence here given would 
have been as effective if presented to the government in an 
official manner, as by scattering the facts broadcast to the mul- 
titude. And again in a paper which professed to be exposing 
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the immoralities of London, this part seems hardly relevant. 
It goes rather to prove the immoralities of Holland, Belgium 
and France. 

So far opinions may well differ concerning the propriety of 
the exposures. As regards part II. however, there can scarcely 
be any one to justify the editor in his course, and those who 
have read it, can not help doubting the purity of his motive. 
It is a tale of seduction which any one of the great newspapers of 
the ten largest cities of the United States could easily duplicate 
from the local columns of the issues of a year. But an Ameri- 
can editor or publisher who should bring together in one pam- 
phlet all the nastiness and filth of the cases of this character which 
he could find scattered through three hundred and sixty-five 
issues of his newspaper, and should sell it, would not escape as 
easily as the editor of the Pall Mall Gazette has. His pamphlet 
would have a large sale both at home and in other States, but 
his own State would probably fine him for circulating indecent 
matter and the United States would certainly send him to the 
penitentiary for polluting her mails. 

In the case of all crimes against the persons or property of 
individuals, it is a general principle of the law that where there 
is consent on the part of the prosecutor there is nothing which 
the criminal law will punish.’ Volenti non jit injuria is a 
maxim of the criminal as well as of the civil law.’ 

Take the case of common assaults or assaults and batteries. 
Here consent is a good defense. As an assault is an offer or 
attempt by force or gesture to commit violence on another; and 
as the least amount of violence constitutes a battery, such as 
touching a person’s body or clothes or throwing anything on 
him, it is obvious that were non-consent not an element, the 
number of assaults and batteries committed each day in the week 
by every orderly citizen would be almost uncountable. Even as 
pithily said in a late work ‘* the young man who attempted to 
kiss his sweetheart or who after an amicable struggle succeeded, 


1 “No act shall be deemed a crime, law for holding that one may be guilty 
if done with the consent of the party of an assault by the application of force 
injured.” Desty’s Crim. Law, sect. 38. to another to which the latter deliberately 

2 “There seems no warrant in the assents.’”” Mays’ Crim. Law, sect. 56. 


W 
h 
tl 
tl 
h 
f 
a 
0 
j 
t 
t 
0 
f 
a 
i 


THE PALL MALL GAZETTE EXPOSURES. 853 


would be guilty of an assault or a battery.’?' The surgeon who 
cuts off a limb of a patient, the dentist who draws a tooth, the 
humanitarian who plucks a drowning person from the water by 
the hair of the head, would be liable to fine or imprisonment. 
But the implied consent in all such cases takes away from the act 
the criminal result. ‘*If the law was otherwise,’’ it is said in 
People v. Bransby,? ‘* seduction and criminal conversation would 
have been indictable offenses in this State from the beginning ; 
for they always involve a sufficient degree of force to constitute 
an assault and battery, except for the express or implied assent 
of the party.’’ An assault upon a consenting party has been 
judicially declared to be a legal absurdity.* 

In State v. Beck,‘ the defendant, with several others, caught a 
thief and recovered property which he had stolen from one of 
them. Being asked whether he would prefer to take a thrashing 
or go to jail, the thief elected to be whipped, and asked the de- 
fendant to administer the beating, which he did. The thief being 
afterwards arrested and convicted for the same stealing, Beck 
was charged with the assault. It was held that he was not pun- 
ishable. ‘* If,’’ said the court, ‘* according to the prescription 
of the physician in the Arabian Nights, a physician should 
beat his patient with a mallet for the bona fide purpose of re- 
storing his health, though this might be malpractice, it would be 
no battery. Where one gave another a license to beat him there 
is a case in which itis said the license was held to be void. This 
may well be. The person receiving the license entertained a hos- 
tile disposition towards the other, and upon being thus licensed, 
proceeded to carry his revengeful purpose into effect. But in 
the case before us the defendant had no evil disposition towards 
Anderson, but the contrary ; and at his own earnest request, and 
to save him from what he considered a greater evil, reluctantly 
consented to inflict the stripes. However ill-judged the act may 
have been, I can not think it constituted an assault and battery.’’ 
On the same principle it has been held in Ohio that prize fighters 


1 Laws, Lead. Cas. Simp., vol. 3, p. 3 Smith v. State, 12 Ohio St. 470. 
209. * 1 Hill, 363. 
2 32 N. Y. 525. 
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are not guilty of assault on each other,’ and an intimation to the 
same effect is found in a Kentucky decision.? And for the same 
reason at common law it is no offense to attempt an abor- 
tion on a woman not quick with child, if done with her consent.® 
In State v. Cooper,‘ the court said: ‘* Undoubtedly the commis- 
sion of such an act without the consent of the mother is indict- 
able as anassault upon the mother. The indictment in this case, 
charging as it does in one count that the defendant assaulted the 
mother and administered the potions, and in the other, that he 
made the assault, and used violence to procure an abortion, is 
clearly good, and the court was right in refusing to quash. The 
indictment charges an assault with circumstances of aggravation. 
The offense charged is against the person of the mother, and is 
presumed to be, as inall other cases of assault, without her con- 
sent. ‘* But when no assault is alleged or proved, where the act 
is done by the mother herself, or with her assent, a very different 
question is presented. It was insisted, indeed, upon the argu- 
ment that the assent of the mother was null; that the offense 
was of so high a nature that no assent of hers could purge its 
criminality. But this, it is obvious, is begging the question. 
The charge of assault, of an offense against the person of the 
mother, is clearly purged of criminality by her assent. The in- 
gredient which, according to the argument, gives character to the 
offense, and takes away the power of the mother to consent, is 
the attempt to procure abortion, which it is alleged is an offense 
against the person of the child. But the very point of inquiry 
is, whether that be at all an offense or not, and whether the child 
be in esse,so that any crime can be committed against its 
person.’’ And in the case of Commonwealth v. Parker,’ Shaw, 
C. J., said: ** The use of violence upon a woman with an intent 
to procure her miscarriage, without her consent, is an assault 
highly aggravated by such wicked purpose, and would be indict- 
able at common law. So where, upon a similar attempt by drugs 
or instruments the death of the mother ensues, the party making 


1 Champer v. State, 14 Ohio St. 487. 9 Mass. 887; Smith v. State, 38 Me. 48; 
2? Duncan v. Com., 6 Dana, 295. Mitchell v. Com., 78 Ky. 205. 
* Com. v. Parker, 9 Metc. 268; State v. * Ante. 

Cooper, 2 Zab. (N. J.) 52; Com. v. Bangs, 5 Ante. 
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such an attempt, with or without the consent of the woman, is 
guilty of the murder of the mother, on the ground that it is an 
act done without lawful purpose, dangerous to life, and that the 
consent of the woman can not take away the imputation of 
malice any more than in case of a duel, where in like manner 
there is the consent of the parties. * * * The court are of 
opinion that at commen law no indictment will lie for attempts 
to procure abortion with the consent of the mother until she is 
quick with child.’’ 

And under the English statutes as to the abduction of girls, it 
is held that if the parents have encouraged the girl in a lax course 
of life, this will be such a consent as will bar a prosecution.? 

In R. v. Wollaston,’ the prisoner was indicted for an indecent 
assault, and the evidence was that he had induced two boys to 
accompany him to an out-of-the-way place where he indulged in 
indecent practices on them with their assent. The court on ap- 
peal quashed the conviction, Kelly, C. B., saying: ‘ It is clear 
that upon the circumstances of the case there is nothing which 
constitutes an assault in law. If anything is done by one being 
upon the person of another, to make the act a criminal assault, 

it must be done without the consent and against the will of the 
person upon whom it is done. Mere submission is not consent, 
for there may be submission without consent, and while the feel- 
ings are repugnant to the act done. Mere submission is totally 
different from consent. But in the present case there was actual 
participation by both parties in the act done, and complete 
mutuality. We should be overturning all the principles of law 
to say that in this case there was any assault in law.’’ So in 
Pollard v. State,’ where the prisoner was indicted under a statute 
punishing the defiling by force of any woman, it was held that 
the burden was on the State to prove dissent on the part of the 
woman to what was done, and that the prisoner was not obliged 
to show that she assented. 

This rule, however, extends not beyond mere private assaults. 
If the public generally be affected in any way, the prosecutor’s 


1 R. v. Primelt, 1 F. & F. 51. 3 2 Iowa, 567. 
2 26 L, T. 8.) 408. 
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consent is no defense. The public, or in other words, the State, 
is interested in the life of all its citizens, therefore, one can not kill 
another with his consent, as in a duel for example, and be guilt- 
less of murder.’ The State is likewise interested in the capacity 
of its citizens to render it their support whenever called on, 
therefore, one may not maim another even with his consent. 
‘**In my circuit in Anno I. Jacobi Regis,’’ said Lord Coke,? ‘* in 
the county of Leicester, one Wright, a young, strong, and lusty 
rogue, to make himself impotent, thereby to have the more color 
to beg or to be relieved without putting himself to any labor, 
caused his companion to strike off his left hand, and both of them 
were indicted, fined, and ransomed therefor ; and that by the opin- 
ion of the rest of the justices for the cause aforesaid.’’ Mr. 
Justice Stephen, after stating the rule in the books to be that a 
person can not legally consent to the infliction on himself of 
death or an injury likely to cause death or a ‘*‘ maim,’’ says that 
the words ‘for any purpose injurious to the public,’’ should be 
added to this rule in every case. ‘* For it seems absurd to say,” 
he remarks, ‘‘ that if A. gets a dentist to pull out a front tooth 
of A. because it is unsightly, though not diseased, A. and the 
dentist both commit a misdemeanor. When it was an essential 
part of a common soldier’s drill to bite cartridges, I believe that 
it was not an uncommon military offense to get the front teeth 
pulled out, and this would, I presume, be an offense at common 
law also.’’ And lastly, the State is bound to protect the public 
peace, and therefore, a fight which takes place between two in a 
public place, and which involves a breach of the peace, or a 
tumult in a public place which becomes an affray, and is carried 
on to the terror of the people, is none the less a crime because 
carried on with the consent of all the participants. 

But it is on charges of rape that the question of consent is 
most relevant. Here, in order to convict, the courts require it 
to be proved most conclusively that the woman not only did not 
consent to the connection, but that she resisted to the utmost of 


1 McAfee v. State, 31 Ga. 411; Com. v. 2 Littleton, 127, as cited in People v. 
Parker, 9Metc. ThecaseofR.v, Bruce, Clough, 17 Wend. 351. 
2 Cox, 262, is a curious one in this con- 
nection, 
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her ability. As Mr. Justice Cowen laid down the law in People 
v. Abbott:? **A mixed case will not do; the connection must be 
absolutely against the will,’’ a statement reiterated in less ele- 
gant language by a Missouri judge thirty-five years later: ‘* The 
‘ passive policy ’ or a mere half-way policy will not do.’’? 
Consent of any kind is so conclusively a defense in such cases, 
that the manner of its being obtained does not seem to be rele- 
vant, so long as the consent is present. Rape must be accom- 
plished by force and against the will of the woman, and as has 
been well said the idea of attaining an end by the use of fraud 
necessarily excludes the idea of force, and is antagonistic to it.‘ 
The language of Stone J., in Commonwealth v. Childs,® seems 
at first sight too strong; but it is certainly sustained by a num- 
ber of decided cases. ‘* No amount of persuasion or solicitation, 
however improper, no amount of deception or even fraud, how- 
ever villainous or outrageous, will make illicit intercourse con- 
stitute rape, where the woman, induced or persuaded, consents 
to the act.’’ Therefore, ‘‘ if a woman be beguiled into her con- 
sent by marrying a man who had another wife living, or by 
causing the nuptials to be illegally celebrated, and persuading 
her that the directions of the law had been observed, in neither 
case will the pretended husband be guilty of a rape.’’® In 
Bloodsworth v. State,’ the woman’s consent was obtained by be- 
guiling her by a fictitious marriage, and this was held a bar to a 
prosecution for rape. As Sir James Stephen has pointed out, if 
fraud were to be held to take the place of force. and the consent 
of the woman fraudulently obtained were to be held no consent, 
many absurd consequences would follow. A bigamist would be 
guilty of rape, for the consent of the second wife was obtained 


1 People v. Dohring, 50 N. Y. 874; 643; People v. Brown, 47 Cal. 447 ; Oleson 
State v. Perkins, 11 Mo. (App.) 82; Bald- v. State, 11 Neb. 276; Crockett v. State, 49 
win v. State, 15 Tex. (App.) 276; Jenkins Ga. 185; Jacques v. People, 66 Ill. 85. 
v. State, 1 Tex. (App.) 346; Jones v. 219 Wend. 193. 

State, 10 Tex. (App.) 558; Whittaker v. 3 State v. Burgdorf, 53 Mo. 665. 
State, 50 Wis. 519; People v. Bransby, * Bloodsworth v. State, 6 Baxt. 614. 
82 N. Y.525; Brown v. People, 86 Mich. 5 2 Pitts, 391. 

205; Clark v. State, 30 Tex. 448; Eyler ® State v. Murphy, 6 Ala. 765. 

v. State, 71 Ired. 49; Wright v. State, 4 7 6 Baxt. 614. 

Humph. 198; People v. Morrison, 1 Park. 
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by fraudulently concealing the fact that he was already married. 
And so would the adventurer who induced a woman to marry 
him by fraudulently representing that he was a man of means 
when he was a pauper, or that he was a good citizen when he was 
really an escaped thief. 

So it has been held not rape where the woman does not resist, 
because she is intoxicated,’ or is of weak mind,’ or is asleep? 
But consent in cases of assault or rape, is no consent where it is 
extorted by force * or fear.® 

At common law a female under ten years of age is presumed 
incapable of consenting to carnal intercourse, and in a prosecu- 
tion for the rape of a girl under that age her consent is no de- 
fense.6 By statute this age of consent has been raised, In 
England up to the present year the age was placed at thirteen; 
by a statute passed at the present session it has been raised to 
sixteen with a proviso that the defendant may show that he had 
reasonable grounds for believing the girl to be over sixteen. In 
some of the States the common-law limit, ten, prevails; in others 
statutes make different ages, as low as twelve in some States, 
as high as sixteen in others. 

But consent of a child under the legal age, though not a de- 
fense to a charge of rape, is a valid defense to a charge of 
assault. Thus in R. v. Meredith,’ the prisoner was indicted for 
assault with intent to rape and common assault. The prosecut- 
ing counsel stated that he should abandon the first count of the 
indictment, there having been so much delay in the disclosure of 
the transaction that he could not successfully contend that the 
girl had not consented ; but as she was between the ages of ten 
and twelve, he proposed to go upon the second count only. 
Godson, for the defendant: ‘* The consent puts the charge of as- 
sault out of the question.’’ Lord Abinger, C. B- : ** I think so ;”’ 


1 People v. Quin, 50 Barb. 128. 5 R. v. Nichol, R. & R. 130; Strong v. 
2 R. v. Connelly, 26 U. C. Q.B.317; People, 24 Mich. 1. 
R. v. Fletcher, L. R. 1 C. C. R. 39. 64 Bla. Com. 210; Gosha v. State, 
* R. v. Sweenie, 8 Cox, 223; R. v. 56 Ga. 86. The legal age of marriage in 
Page, 2 Cox, 133. England for a female is twelve. 
* R. v. Camplin, 1 Den. 89; 1 C. & 78 C. & P. 589. 
K. 749; Strong v. People, 24 Mich. 1. 
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and in charging the jury the Chief Baron said: ‘* To support a 
charge of assault, you must show an assault which could not be 
justified if an action were brought for it, and leave and license 
pleaded.”’ 

InR. v. Banks,! the prisoner was indicted for feloniously assault- 
ing and debauching a girl nine years of age. The act was with her 
assent; but there was some doubt on her evidence as to the consum- 
mation of the extreme offense. It was insisted by the counsel for 
the crown that if the proof failed to establish the felony, the 
prisoner might be found guilty of an assault. Justice Patteson 
held that though the consent of a child nine years of age was un- 
availing as a defense to the felony under the statute of rape, it 
was a bar in respect to an assault; and he instructed the jury 
that unless the prisoner effected his felonious purpose they must 
render a general verdict of acquittal. In R. v. Cockburn,’ the 
prisoner was charged with rape on a child under ten. The girl 
was too young to give evidence, and the case failed on account 
of there being no evidence to prove penetration; nor was there 


any evidence that what was done was against her will. The coun- 


sel for the prosecution suggested that the prisoner might be con- 
victed of an assault, as the indictment included an assault and the 
consent of the child could not be presumed by reason of its tender 


age. Patteson,J.: No; thatisa mistake ofthelaw. My experi- 
ence has shown me that children of very tender age may have 
vicious propensities. A child under ten years of age can not 
give consent to any criminal intercourse, so as to deprive that 
intercourse of criminality, but she can give such consent as to 
render the attempt no assault. We know that a child can con- 
sent to that which without such consent, would constitute an 
assault. The prisoner was directed to be acquitted, and in a 
number of other cases the same doctrine has been maintained.® 


180. & P. 574. 


2 8 Cox, 548. 

3 See R. v. Beale, L. R.1 C. C. R. 1; 
R. v. Read, 1 Den. 877; R. v. Martin, 9 
C. & P, 214; R. v. Meehegan, 7 Cox, 145; 
R. v. Johnson, 10 Cox, 111; R. v. Clarke, 
8 Cox, 481; R. v. Roadley, 14 Cox, 463; 
State v. Pickett, 11 Nev. 255; O’Meara 


v. State, 17 Ohio, 515. “ We gather 
from all the cases,’’ it is said inR. v. Con- 
ally, 26 U. C. Q. B. 376, “‘ that in the case 
of a child under ten years of age, if the 
indictment be for the misdemeanor of at- 
tempting to commit the statutable fel- 
ony, consent becomes unimportant. 
That in such a case, on an indictment 
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In a number of cases where the consent of the woman was 
obtained by fraudulently personating her husband, the connec- 
tion has been decided not to be rape. R. v. Jackson,’ the first 
reported case of this character, arose in 1822. The indictment 
was for burglary with intent to commit a rape on a married 
woman, and the evidence showed that the prisoner got into the 
woman’s bed, she thinking him her husband, until he was in the 
act of copulation with her, when, being discovered, he fled. The 
jury found that the prisoner entered the house with intent to pass 
for her husband and to have connection with her if she did not 
discover her mistake, but not with the intention of forcing her if 
she made the discovery. The judge reserved the question for 
the judges who decided eight to four that this could not be rape. 
No reasons are given in the report and no judgment reported, ex- 
cept that ‘* Dallas, C. J., pointed out forcibly the difference 
between compelling a woman against her will when the abhor- 
rence which would naturally arise in her mind was called into 
action, and beguiling her into consent and co-operation.’? In 
R. v. Clarke,’? decided in 1854, the woman on whom the rape 
was charged to have been committed went to bed at nine at 
night leaving the house door unlatched for her husband whom she 
expected. Having fallen asleep, she was awakened at about half 
past two o’clock by a man whom she believed to be her husband 
passing over her and getting into bed on the opposite side from 
that on which she was lying. She then fell asleep again ; and in 
about ten minutes was awakened by the man in bed with her 
drawing her towards him and having connection with her. She 
assented to the connection in the belief that the man was her hus- 
band. She afterwards fell asleep again and awoke in about 
twenty minntes and then first discovered that the man in bed 
with her was the prisoner, who, as soon as he found himself de- 
tected, jumped out of the bed and went away. The jury found 
the prisoner guilty ; but they found also that when he entered 


for the principal offense there can not be charge of assault with intent to carnally 
a conviction for the assault, if there be know, or indecently assault, or common 
consent to what was done, nor for an as- assault, consent is a defense.”’ 

sault independently charged. That in 1R. & R. 264, 

the case of girls from ten to twelve, on a 2 6 Cox, 412. 
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her bed he intended to have connection with her fraudulently, 
but not by force, and if detected to desist. The judge reserved 
the case for the full court, who unanimously decided that the con- 
viction was wrong. Jervis, C. J., delivered this brief judgment : 
«‘ We have conferred with several of the other judges and we 
think we can not permit this question to be opened now, but we 
are boynd by the decision in R. v. Jackson.’’ Between R. v. 
Jackson and R. v. Clarke, two other cases had arisen on cir- 
cuit —R. v. Williams,! before Alderson, B., in 1838, and R. v. 
Saunders,’ before Gurney, B., in the same year. In both the 
facts being like the facts in R. v. Clarke, the judges directed an 
acquittal. R. v. Barrow,’ is the latest case before the English 
Court of Criminal Appeal and was heard in 1868. The evidence 
was similar to that in R. v. Clarke. Kelly, C. B., delivered the 
following judgment: ‘* It does not appear that the prosecutrix 
was asleep or unconscious at the time when the first act of con- 


nection took place. What was done was, therefore, with her 


consent, though that was obtained by a fraud. We are of opin- 
ion that this case comes within that class of cases in which it has 
been decided that when, under such circumstances, consent has 
been obtained by fraud, the offense does not amount to rape.”’ 
The rest of the court — Bovill, C. J., Channell, B., Byles, Black- 
burn and Lush, JJ. — concurred.‘ 

In the Canadian case of R. v. Francis,> Jackson’s case was 


followed, Draper, J., referring to the fact that no reasons had . 


been given or opinions reported in R.v. Francis, or R. v. Clarke. 
‘*No reasons for that judgment,’’ said he, ‘‘ are reported and 
the judgment as stated would appear to sustain the case referred 
to generally, and not resting on any distinction which might be 
drawn from the finding that the prisoner intended, if detected, to 
desist. It is possible that reflecting on the often stated propo- 
sition that the accusation of rape is one easily made, and even if 
in some respects hard to be proved, yet still harder to be defended 
and rebutted by the party accused, however innocent he may 
be —the court may have felt there was danger in implying force 


180. & P. 286. * And see R. v. Stanton,1 C. & K 
8 & P. 265. 415 (1844). 
2 11 Cox, 91. 518 U. C. Q. B. 128. 
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from fraud, and an absence of consent, when consent was in fact 
given, though obtained by deception, and that cases might arise, 
however extreme, where a detected adultress, might, to save her- 
self, accuse her paramour of a capital felony.’’ 

R. v. Jackson has been followed in New York, North Carolina, 
Alabama and Tennessee — all cases of personation of husband 
by the prisoner. 

In People v. Bartow,' at nisi prius, in New York in 1823, the 
judge ruled that obtaining the possession of the person of the 
prosecutrix by fraud was not rape if no force was used. In State 
v. Brooks,’ the Supreme Court of North Carolina in 1877 ap- 
proved R. v. Jackson and R. v. Bartow. ‘* Femules,’’ said the 
court, ‘* are protected by law from Violence of this kind by the 
just infliction of the severest penalty on offenders, and every 
good citizen will be vigilant in seeing that such laws are fully and 
fairly administered in all proper cases, but where there is no 
coercion in any form, and tricks and deceptions are employed to 
accomplish the same end, then, as against these, females are pro- 
tected only by such laws as protect the whole community against 
fraud and imposition.’’ In Lewis v. State,’ decided in Alabama 
in 1857 — and the prisoner here was a slave while the prosecu- 
trix was a white woman —the court reversed the conviction, 
saying: ‘* When the cohabitation is, in fact, consentive, although 
that consent was procured by fraudulent personation of the 
female’s husband, there is neither actual nor constructive force, — 
and such act does not amount to the crime of rape. * * * 
Under our penal laws, one who obtains the goods of another 
under false and fraudulent pretenses, is held guilty in the same 
degree as if he had feloniously stolen them. He who contamin- 
ates female purity under like fraudulent pretenses goes un- 
whipped of justice.’’ In Wyatt v. State, decided in Tennessee 
in 1852, the court in reversing the conviction, said: ‘* His honor 
declares the law to be that if his intent was to accomplish his 
object by fraudulently inducing the lady to believe he was her 
husband, and in that way attempted to have carnal knowledge of 


1 1 Wheel. 378. 3 30 Ala. 54. 
276 N.C. 1. 4 2 Swan, 324. 
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her, the offense would be complete. The idea of force as one 
ingredient of the offense, according to all the definitions in our 
acts, and in all the criminal authorities, is entirely discarded in 
the instructions to the jury, and was well calculated to mislead 
them.’’ And, after citing R. v. Saunders, and the other English 
cases: ‘In most of these cases, the precise point of this came 
up, and was decided as we now decide the question. The cur- 
rent of authority is almost, if not entirely, unbroken on the sub- 
ject. There is no respectable conflicting authority known to us. 
Fraud and stratagem, then, can not be substituted for force, as 
an element of this offense, according to the existing law.’’! 

In Don Moran v. People,’ the prisoner was a physician to whom 
was brought for medical treatment, by her father, a girl of six- 
teen. The prisoner having examined her told her that it was 
necessary, in order to save her life, to enlarge her parts ; that to 
use instruments would probably kill her, and the only way was 
for him to have connection with her. When she objected he 
told her that he had cured other women in this way, and that her 
father wished to have it done. Relying upon these representa- 
tions the girl permitted the prisoner to have connection with her. 
On an indictment for rape the judge instructed the jury that if 
the prisoner procured the girl’s consent by the false representa- 
tions, that as part of his medical treatment it was necessary for 
him to have connection with her, and she believing and relying 
upon them, gave her consent, he was guilty of rape. On appeal 
this was held erroneous. In Walter v. People,’ a physician had 
connection with a single woman of thirty, under the pretense 
that he was treating her for a disease of the womb. This was 
held not rape. 

In R. v. Case,‘ a girl of fourteen was sent to a physician by 
her parents to be treated for a suppressed menstruation. He 
had connection with her, she making no resistance, as the jury 
found and as she stated, because she believed she was submitting 
to medical treatment, and not knowing the real nature of the act. 
He was indicted for assault and convicted. ‘* She consented,’’ 


1 And see State v. Shepard, 7 Conn. 225 Mich. 857. 
5, aliter criticised in Don Moran v. Peo- 3 60 Barb, 144. 
ple, 25 Mich. 357. *1 Den. 580. 
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said Wilde, C. J., ** to one thing; he did another materially dif- 
ferent.’’ ‘*She consents to one thing,’’ said Platt, B., ‘he 
does another.”’ 

In R. v. Flattery’ the prisoner professed to give medical and 
surgical advice for money. The prosecutrix, a girl of nineteen, 
consulted him with respect to illness from which she was suffer- 
ing. He advised that a surgical operation should be performed, 
and under pretense of performing it, had carnal connection with 
the prosecutrix. She submitted to what was done, not with any 
intention that he should have sexual connection with her, but 
under the belief that he was merely treating her medically and 
performing a surgical operation, that belief being willfully and 
fraudulently induced by the prisoner. This was held to be rape. 
** She submitted,”’ said Kelly, C. B., **to a surgical operation 
and nothing else. It is said, however, that, having regard to the 
age of the prosecutrix, she must have known the nature of sexual 
connection. I know no ground in law for such a proposition. 
And, even if she had such knowledge, she might suppose that 
penetration was being effected with the hand or with an instru- 
ment. The case is therefore not within the authority of those 
cases which have decided, decisions which I regret, that where a 
man by fraud induces a woman to submit to sexual connection, it 
is not rape.’’ It will be seen that there is no conflict between 
the two American cases above, and these last English cases. In 
both Don Moran v. People and Walter v. People there was con- 
sent to the connection, in both cases after a good deal of objec- 
tion overcome by the assurance of the physician that it would do 
the patients good. But in both R. v. Case and R. v. Flattery 
there was no consent to the connection ; the girls did not under- 
stand the nature of the act, and were assured that it was nothing 
but a surgical operation. As said by Field, J., in Flattery’s 
case, ‘**the question is one of consent or non-consent, but the 
consent must be to sexual connection.’” When the sexual con- 
nection is consented to—though the consent is induced by 
fraud — it is not rape, as in the case of the married woman, and 
one personating her husband, before referred to. And R. v. 


1L. R.2 Q. B. Div. 410. 
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Rosinski’ and R. v. Sinclair? seem to conflict with the other | 
cases as to consent obtained by fraud. In Rosinski’s case a phy- 
sician induced a woman to strip naked, under the false pretense 
that he could not otherwise judge her case —he himself taking 
off her clothes. In Sinclair’s case the prisoner had connection 
with a girl with her consent, and communicated to her the gon- 
orrhea. Both prisoners were convicted of assault, in the last 
case the judge saying: ‘‘ If he knew he had such a disease and 
that the probable consequence would be its communication to the 
girl, and she in ignorance to it consented to the connection, and 
you are satisfied she would not have consented if she had known 
the fact, then the consent is vitiated.’’ Both were nisi prius 
cases, and no reasons were given by the judges who affirmed the 
conviction in the first. Inthe second it may well be argued that 
the charge against the prisoner was not rape or assault with in- 
tent; it was assault in infecting the girl with a dangerous dis- 
ease; and while she consented to the connection she did not 
consent to take the gonorrhea. 

A curious case of consent obtained by fraud is found in a modern 
English case.* One Feist, the master of a work-house, was by 
statute permitted to dispose of the bodies of paupers who should 
die in his charge, for the purpose of dissection, provided the 
relatives did not require them to be buried without dissection. 
For the purpose of preventing the relatives in several cases from 
making this requirement, and leading them to suppose that the 
bodies were buried without dissection, Feist showed them to the 
relatives in coffins, and caused the appearance of a funeral to be 
gone through, afterward selling them to the medical men for 
dissection. On an indictment against Feist for disposing of dead 
bodies for dissection Feist pleaded that no requirement had been 
made by relatives. It was held that this was a good defense, 
notwithstanding his fraud had prevented them from making the 
requirement. Said Wightman, J.: ‘* The defendant’s answer 
to the charge is, ‘I did dispose of the body for the purpose of 
dissection, but there was no requirement on the part of the 
relatives that the body should be interred without it.’ The 
reply on the part of the prosecution is, ‘ but you prevented such 


11 Moody, 19 (1824). * R. v. Feist, D. & B. 590. 
213 Cox, 228. 
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a requirement by your fraud.’’ The whole question then is, 
does the fraudulent preventing of what the statute puts as a 
proviso take away the protection which the law would otherwise 
give the defendant? I do not think that it does. Then it is said 
that the defendant is by his own fraud disabled from setting up the 
absence of a requirement, that he ought not to be allowed toplead 
his own fraud in his own justification. No doubt, in many cases, 
fraud will supply the place of that which may otherwise be required 
in express terms; but I think that this is not one of those cases, 
I do not know whether the defendant would be liable to be pro- 
ceeded against for the fraud he has actually committed. It is, 
however, enough to decide that this conviction can not be sus- 
tained. It is true the jury found that, but for the fraud, the 
relatives would have required the bodies to be interred without 
dissection; but they did not in fact so require. The result of 
this inquiry will probably be that in future the relatives of 
deceased paupers will in all cases require the interment to take 
place without dissection; but they did not do so here, and 
although they were influenced by the fraud of the defendant that 
does not make him liable to be convicted upon this indictment.”’ 
And Pollock, C. B., added: ‘* Suppose he had prevented the 
requirement being made by giving a bank-note to the relatives, 
and the body had been dissected and afterwards buried, and that 
it turned out that the note was bad, surely in that case he would 
not have been guilty of an offense by causing to body to be dis- 
sected.’’ As to the effect of consent in other kinds of crime, it 
has been held a good defense to the charge of aiding a prisoner to 
escape,! of bribery,? of forgery,* of burglary,‘ of false pretenses,® 
of nuisance,® and of stealing from the mail,’ and in prosecutions 
for larceny it is always necessary for the prosecution to show 
that the taking was against the consent of the owner of the 


property.® Horrtenstvs. 
1R. v. Martin, R. & R. 196. 6 R. v. Neville, Peake, 91. 
2 O’Brien v. State, 5 Tex. (App.) 665. 7R.v. Rathbone, C. & M. 224; R. v. 
3 R. v. Smith, 3 F. & F. 504. Shepherd, Dears. 606. 


* State v. Chambers, 6 Ala. 885; R. v. 5 Love v. State, 15 Tex. (App.) 563; 
Johnson, C. & M. 218; Allen v. State, State v. Moore, 41 Wis. 684; “Williams 
Ala. 334, v. State, 55 Ga. 39; State v. Morey, 2 

5 R. v. Mills, D. & B. 250; 7 Cox, 263; Wis. 494. 

R. v. Fuller, R. & R. 407; Com. v. Her- 
man, 15 Phila. 386. 
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THE CREDITOR’S RIGHT TO SUBJECT THE SECURITIES 
OF THE SURETY WHEN THEY PURPORT TO BE 
FOR INDEMNITY MERELY. 


In Osborne v. Noble ! it is said that ‘* where the conveyance 
is made to or for the security of property not by the terms of the 
instrument specifically bound to the creditor, the primary intent 
apparent on the face of the writing is that the property is not 
pledged to him for the debt. The extent of the burthens, trusts 
and conditions annexed to a grant is to be learned by reading 
the instrument and gathering from it the intent and purpose. 
The owner has a right (if he does no fraud, or violates no prohi- 
bition of law) to disposé¢ of his property at pleasure. Courts 
enforce contracts, or give redress for the violation of them, as 
made by the parties. By construction they can not enlarge 
them beyond their fair intent and meaning; nor, on the other 
hand, so limit them as to fall short of that. * * * An analy- 
sis of the cases in this State and elsewhere will, we think, show 
the distinction we have attempted to enforce, though not always 
adverted to, that where the creditor seeks to appropriate to his 
debt the collateral indemnity of the surety it must appear that 
the security is for the debt as well as for the ultimate protection 
of the surety. If such be its character it is of no moment 
whether it was given at the time the principal obligation was in- 
curred or afterwards, or whether it was known at the time to 
the creditor or not. The creditor has an interest in it, and be- 
comes a cestui gue trust. The fund or property at once takes on 
a trust character, and the surety can do no act which will dis- 
charge the trust, or release the property from the burthen to the 
prejudice of the creditor.”’ 

In Homer v. Savings Bank? the same principle is recognized 
as lying at the foundation of the creditor’s rights to, or interest in, 
the securities of the surety. After reviewing the authorities the 


1 46 Miss. 449, 454, 455, 458. 2 7 Conn. 478, 
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court says: ** The principle to be extracted from these cases is 
this —that when collateral security is given, or property assigned 
for the better protection or payment of a Mebt, it shall be made 
effectual for that purpose; and that, not only to the immediate 
party to the security, but to others who are entitled to the debt. 
And to make them thus effectual a court of chancery will lend its 
aid. And the reason is that such is the intent of the transac- 
tion.’’ (The italicising is by the court. ) 

It will be found, we think, that this is the true doctrine under 
the American authorities, although diversity of views exists to 
some extent in the application of it.1. The precise principle upon 
which the creditor’s right rests is no where so fully or so clearly 
asserted as in the courts of Mississippi and Connecticut. _ 

There is more or less uncertainty in the cases as to the precise 
attitude the creditor occupies in the enforcement of his right ; as 
to whether it is by virtue of an equitable lien, or under the doc- 
trine of subrogation. It is beyond the purpose of the present 
article to discuss this phase of the subject.’ 

Whatever view may be the sound one as to the creditor’s 
attitude in the enforcement of his right, we think it can not ad- 
mit of question that it is indispensable to the existence of that 
right that the intent of the transaction by which the indemnity in 
behalf of the surety is created must be to secure the debt.’ 

There are no trust relations existing between the debtor and 
creditor. The creditor stands at arm’s length in respect to the 
debtor. His attitude is one of hostility. There are no rela- 
tionships existing between them which impose any obligation 
upon the debtor to further protect the debt, or in any way 
better secure it, so far as the creditor is concerned. The 


1 Homer v. Savings Bank, supra; Ohio, 46; Saylors v. Saylors, 3 Heisk. 
Jones v. Quinnipiack Bank, 29 Conn. 525; Roberts v. Colvin, 3 Gratt. 359, 
151; Paris v. Hulet, 26 Vt. 308-312; 363, 364; Eastman v. Foster, 8 Met. 19- 
Breedlove v. Stimp, 3 Yerg. 257; Rob- 23; Ware v. Otis, 8 Greenl. 7-889 ; 
ertson v. Sublet, 6 Hump. 313; Moses Brand on Suretyship and Guaranty, sect. 
v. Murgatroyd, 1 Johns. Ch. 119-147; 284. 

Bush v. Stamp, 26 Miss. 463; Osborn v. ? Dixon in his work on Subrogation 
Noble, 46 Miss. 449; Tilfordv. James,7 denies that it rests upon the doctrine of 
B. Mon. 836; Collum v. Hinckley, 9 subrogation, p. 135, note. 

Vt. at p. 149; Haven v. Toley, 18 Mo. 5 1 Ld. Cas. Eq., pt. 1, p. 176, 
186-1388; Ohio S. L Co. v. Reader, 18 
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debtor may do as he sees fit with his own property, so that 
he does not hinder and delay his creditors, or otherwise com- 
mit fraud. If, therefore, the debt is secured under the pledge 
of property which the debtor makes for the personal protec- 
tion of his surety it must be because of the debtor’s inten- 
tion to secure it, either expressed or to be deduced. 

Nor, in the absence of such intention, is the security for the 
debt to be found arising out of the relationship existing between 
the surety and the creditor; for the creditor’s attitude towards 
the surety is equally one of hostility as that which he sustains 
towards the principal debtor. 

No analogies, therefore, can be found to the creditor’s claim 
upon the securities of the surety in the right of a co-surety to 
subject the indemnity given for the personal protection of a par- 
ticular surety. There the right is based upon the equities spring- 
ing out of the relations of the parties.’ 

By keeping in view this entire absence of trust relationship, or 
equitable obligation, as between both the creditor and debtor, 
and the creditor and surety, it will be more readily perceived 
that the sole foundation of the creditor’s right to subject the 
securities pledged for the surety’s imdemnity, is the intent of the 
debtor to secure the debt. 

It is clear also that in any case, the creditor should have no 
rights in respect to the enforcement of the trusts of the indem- 
nity beyond what the surety has. He has no rights to the in- 
demnity until the conditions happen, whatever they may be, 
which would authorize the surety to enforce it.’ 

It is not essential, however, that the intention to secure the 
debt shall be expressed. Nevertheless it must be found to exist, 
in fact, from a fair interpretation of the instrument, in connec- 
tion with the parol testimony as to the facts attending the transac- 
tion, where parol testimony is admissible. 

When the instrument of indemnity is conditioned that the 
maker of the indemnity shall pay the debt, and in every way 


1 Agnew v. Bell, 4 Watts, 31,33; Ben- Ohio, 47; Hopewell v. Cumberland Bank, 
ton v. Bradley, 13 Ohio (xn. s.), 514, 528. 10 Leigh, ——; Bank of Va. v. Boisseau, 
2 Ohio Ins. & Trust Co. v. Reader, 18 12 Ind. 387. 
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save the surety from all trouble and expense ;' or that the debt 
is to be paid out of the proceeds ;* or that the indemnity is to be 
void in case the maker pays the debt, and if he fails that the 
indemnity shall be enforced; * we think the better doctrine is that 
the intent to secure the debt itself should be held to exist, even al- 
though the only expressed purpose be the personal protection of 
the surety. There are respectable authorities to the contrary.‘ 

And even without these, or similar provisions in respect to the 
payment of the debt, we think the doctrine may safely be car- 
ried to the point of holding that the indemnity is for the security 
of the debt itself within the intent of the parties to it, whenever 
it can be gathered from the entire instrument, or the entire trans- 
action when parol testimony is adinissible, that the pledged 
property is to be made available for the exoneration of the surety 
by being so interposed as to prevent him from being subjected to 
enforced payment of the debt. And hence, a conclusion should 
not be arrived at that no intent exists to secure the debt from 
the mere fact that the solely expressed purpose is the personal 
protection of the surety. We should look farther. We should 
ascertain what is to be done with the property in order to this 
protection of the surety ; and if we find that the right exists in 
the surety, or in the trustee where the execution of the instru- 
ment is lodged in a trustee, under any fair construction of the 
instrument, or of the transaction when the indemnity is estab- 
lished by parol, to subject this property in any way so as to make 
it available to pay off the debt and thereby shield the surety from 
loss, then the purpose that the property shall be so subjected 


should be held to exist; and if so, it follows thit the property — 


is intended to secure the surety against the debt becoming a 
charge upon him; for, if the property is made available in the 
way contemplated by the debtor, it will be appropriated to the 
discharge of the debt, whatever be his motive as respects the 


ton, 7 Ind. 862; Siebert v. True, 8 Kas. 


1 Eastman v. Foster, 8 Metc. (Mass.) 


19. 53. 

2 Rice v. Dewey, 13 Gray, 47; Kra- 3 Saylor v. Saylor, 3 Heisk. 525; Helm 
mer’s Appeal, 37 Pa. St. 71; Cullen v. Young, 9 B. Mon. 394, 399. 
Br. Bank, 23 Ala. 79; Tumlin v. Hamil- * Jones v,’Quinnipiack Bank, 29 Conn. 
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personal protection of his surety ; and although this be the sole 
motive. 

In such case the execution of the trusts of the indemnity car- 
ries the proceeds of the securities to the extinguishment of 
the debt itself, and saves the surety from its payment. It is 
the intention of the maker of the instrument of indemnity that 
it shall be so applied; and the execution of such intention nec- 
essarily better secures the debt; and thus operates to place the 
creditor in a trust relationship to it because he is benefited by 
it... In such cases, even if the proceeds of the pledged property 
are to be paid into the hands of the surety, and to be so paid for 
his personal protection, yet as the creditor is to ultimately re- 
ceive these proceeds in the extinguishment of his debt, he be- 
comes a beneficiary immediately upon the creation of the 
indemnity. Whatever shape the transaction takes, however 
informal and fragmentary it may be, if such purpose can be 
gathered from it, there is at once a trust upon it in behalf of the 
creditor. With this qualification, however, —if the preperty is 
only to be subjected in the event of the liability of the surety 
becoming fixed, this trust in favor of the creditor does not 
come into existence until the liability ceases to be contingent.? 
Yet, before this, he should, as we think, be recognized as hav- 
ing an inchoate equity. Whilethe surety may avail himself of 
every means for effecting his personal release, he ought not to 
have the right to release the property during the period that his 
liability remains contingent. If he attempts to do so, or does 
other acts by which the property is imperiled, equity should in- 
terpose quia timet for the protection of the creditor’s inchoate 
equity, although it may never ripen into an enforceable right. 
There are authorities against this view, and which also recognize 
the surety’s right to release the property.® 

If the contingent liability does not become absolute, the cred- 
itor’s inchoate equity, instead of ripening into a lien or trust, 
suffers total extinguishment.‘ 


1 Van Orderv. Durham, 35 Cal. 145; 31 Ld. Cas. Eq., pt. 1, p. 179; 
Lewis v. De Forrest, 20 Conn. 427. Hopewell v. Bank of Cumberland, supra ; 
2 Hopewell v. Bank of Cumberland, Bank of Va. v. Boisseau, 12 Leigh, 387; 
10 Leigh, 206; Tilford v. James, 7 B. Ohio I. & T, Co. v. Reader, 18 Ohio, 
Mon. 336. 354-856. 
* Cases supra, note. 
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The fact that such indemnity inures to the benefit of the cred- 
itor in no way interferes with his legal remedies both against the 
principal debtor and surety. His trusts are in no way depend- 
ent upon what he may, or may not, do in this regard; they do 
not arise out of his conduct or course in the matter. They are 
not dependent upon his knowledge even of the existence of the 
indemnity. They arise solely out of the existence of the intent 
on the part of the debtor that the property shall be so utilized 
as in fact to better secure the debt. In Homer v. Savings Bank,} 
the Supreme Court of Connecticut, recognizing this intent 
as furnishing the sole basis of the creditor’s right, proceeds 
to say: ‘* Beyond this principle, however, it is believed no case 
has gone. No court of chancery, it’ is believed, has interposed 
to grant relief in any case not falling within this well established 
principle of equity.” 

Moses v. Murgatroyd,’ decided in 1815, is the first, and is 
now recognized as the leading American case, in which the cred- 
itor’s right to the securities of the surety is asserted. This doc- 
trine must be regarded as a purely American one; for in England 
the equity of the creditor to the securities of the surety is based 
upon and confined to the double insolvency of debtor and surety .* 

In Moses v. Murgatroyd,‘ Kent, Chancellor, says: ‘* The 
assignment, though absolute on the face of it, was intended by 
the parties to it to bea security only to the intestate for his 
indorsement of the notes in question. This being the case, 
the plaintiffs, as holders of the notes, are entitled to the ben- 
efit of the collateral security given by their principal debtor 
to his surety.”” * * * ‘These collateral securities are, in 
fact, trusts created for the better protection of the debt; and 
it is the duty of the court to see that they fulfill the design. 
The trust was created for their benefit, or for the better 
security of their debt, and when it came to their knowledge they 
were entitled to affirm the trust, and to enforce its perform- 
ances.’’ It might be assumed from this language, if there 


1 Supra. Cas. 182; Powles v. Hargraves, 8 De 
2 1 Johns. Ch. 119, 147. G., M. & G. 480, 450; Waring’s Case, 
8 Banner v. Johnson, 5 H. of L.(E. 19 Ves., 345. 

& I. App.) 157, 168, 169; 2 Rose Bank. 4 Supra. 
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were nothing more in the case, that the doctrine asserted here 
was, broadly, that a trust arose for the benefit of the creditor 
from the mere fact that the assignment was intended to bea 
security to the indorser to personally protect him. But it appears 
thal. it'was the common understanding of the parties to it that 
the pledged property — cotton and coffee—was to be at once 
applied to the payment of the notes upon the arrival of the ship.’ 
That this is the construction the court put upon the transaction 
clearly appears from the language employed upon a petition for 
rehearing of the same case.?_ The learned chancellor says: — 

‘«¢ The intestate accepted, and assumed to apply to the discharge 
of particular debts one hundred thousand pounds of coffee, or to 
the amount of $20,000;”’ that here was ‘* a special trust,’’ which 
the surety was bound to perform by applying the proceeds to the 
discharge of the debts. Hence the trust in favor of the credit- 
ors. Such trust existed because the owner of the property in- 


tended that it should be applied to the satisfaction of the debt 
itself, although his sole motive may have been the personal pro- 


tection of his surety. 

Many of the American cases, although basing the doctrine 
upon that announced in Moses v. Murgatroyd, and recognizing 
it as the leading case, do not attend to the distinctions which are 
essential to the right understanding of that doctrine ; but it is 
believed that every well considered case will be found to rest 
upon the doctrine as thus limited and defined, although the dis- 
tinctions may not be dwelt upon, or even pointed out in the 
reasoning of the court.® 


11 Johns. Ch. at pp. 124, 125. 

2 Ib., p. 476. 

3 The following cases may be con- 
sulted: New York: Moses v. Murga- 
troyd, 1 Johns. Ch. 119, 147; Phillips v. 
Thompson, 2 Jb. 418; Bank of Auburn »v. 
Throop, 18 Johns. 505; Heath v. Hand, 1 
Paige, 329; Curtis v. Tyler, 9 Jb. 432; 
Clark v. Ely, 2 Sandf. Ch. 166; Ten 
Eyck v. Holins, 3 Jb. 428; Vail v. Fos- 
ter, 4 N. Y. 312. Connecticut: Homer 
v. Savings Bank, 7 Conn. 348; New Lon- 
don Bank, v. Lea, 11 Jb. 112; Belcher v. 


Hartford Bank, 15 J6. 381; Thrall v. 
Spencer, 16 J6. 1389; Lewis v. De Forest, 
20 Conn. 427; Jones v. Quinnipiack 
Bank, 29 Jb. 15. New HampsHiIReE: 
Riddle v. Bowman, 7 Fost. 226. Massa- 
CHUSETTS: Eastman v. Foster, 8 Metc. 
19; Rice v. Dewey, 18 Gray, 47; New 
Bedford, etc., v. Fairhaven Bank, 9 Allen, 
175. Kramer’s Appeal, 
87 Pa. St. 71; Jack v. Morrison, 48 Jd. 
113; Rice’s Appeal, 79 Jb. 168. RaopE 
Istanp: Aldrick v. Martin, 4 R. L 620. 
Kentucky: Tilford v. James, 7 B. Mon. 
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When the purpose of the indemnity is not to interpose the 
property asa preventive resource for the surety’s protection, 
but to reimburse the surety the actual pecuniary loss which he 
may sustain consequent upon the enforcement of the creditor’s 
remedies against him, then no trust arises in behalf of the credit- 
ors. He has no interest of any kind in the property. The 
instrument providing for reimbursement can, upon no principle, 
be recognized as a security for the debt. By its very terms it 
becomes operative for any purpose only when the creditor’s 
interest ceases. Thus, manifestly, this view can not be supported 
upon any theory of trust, or equitable lien, in his behalf in the 
property. Not only does the creditor stand disconnected from 
the transaction of indemnity by its terms, but it in no way con- 
templates that he shall be in any wise benefited by it; inasmuch 
as it is only after his debt is satisfied that it is to be made avail- 
able for the surety’s reimbursement; for the surety, when the 
indemnity is of this peculiar character, can not make this prop- 
erty instrumental in enabling him to place himself in any 
better position to pay the debt. Osborne v. Noble,’ was 
this character of indemnity. It recites that ‘*Capers’’ (the 
mortgager) was to retain the use and possession until default 
made in the payment of the notes aforesaid;’”? * * * ‘*and 
for the sale of the property to reimburse any one of the sureties 
who might pay any of said notes after maturity thereof to the 
payee or holder-thereof.”’ 

In Poole v. Doster,’ where the doctrine in Osborne v. Noble 


836; Bank v. Stewart, 4 Dana, 27; 858. Marytanp: Kunkel v. Fitzhugh, 


Havens v. Foundry, 4 Metc. 247; Moore 
v.Moberly, 7 B. Mon. 299. VeRMontT: 
Paris v. Hulet, 26 Vt. 308. Vireria: 
Hopewell v. Cumberland Bank, 10 Leigh, 
206; Bank v. Boisseau, 12 Jb. 887; Rob- 
erts v. Calvin, 3 Gratt. 859. Kansas: 
Siebert v. True, 8 Kas. 52. CALIFORNIA: 
Van Orden v. Durham, 35 Cal. 136. 
Iowa: Rankin v. Wilson, 17 Iowa, 463. 
Constant v. Matthews, 22 Ill. 
546; Bishop v. O’Connor, 69 Jb. 431, 
Mussissrpp1: Osborne v. Noble, 46 
Miss. 449; Bush v. Stamp, 26 Jb. 463; 
Bibb v. Martin, 148. & M. Norra 
Carona: Moore v. Moore, 4 Hawks, 


22 Md. 567; Boyd v. Parker, 43 Jb. 182. 
Maine: Ware v. Otis, 8 Greenl. 887, 
889, Missouri: Haven v. Foley, 18 Mo. 
186; St. L. Assn, v. Clark, 86 Jb. 601. 
Onto: Ohio L. & IL. Co. v. Reader, 18 
Ohio, 46. AtaBpama: Ohio L. & L. Co, 
v. Ledyard, 8 Ala. 866; Safford v. Wade, 
51 Jb. 214. Tennessee: Breedlove v. 
Stump, 3 Yerg. 257; Robertson v. Sub- 
lett, 6 Hump. 313; Saylors v. Saylors, 3 
Heisk. 525. See, also, Brandt on Surety- 
ship and Guaranty, sect. 284. 
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2 59 Miss, 258. 
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is reaffirmed, the instrument of indemnity provided that if the 
sureties were discharged the deed should be void, but that if 
either of them were compelled by law to pay any part of 
the penalty, the trustee should sell the land and reimburse 
him. 

In Homer v. Savings Bank,’ the mortgage provided that the 
trustee ‘* should by and with the proceeds, or any moneys to be 
procured therewith, indemnify and protect Wm. C. Holley against 
and concerning any indorsement of his on the post notes of the 
Eagle Bank to an amount not exceeding $20,000.’’ Under the 
peculiar facts of the case, it appearing that there were no particular 
notes to which the $20,000 was applicable, Holley being indorser 
for over $100,000 —the court held that the trustee could not 
have applied the proceeds upon any particular notes; and 
that, had he done so, he would not have been protected 
in such application; and hence, that no trust to secure the 
debt existed; but that it was intended solely for the personal 
protection of Holly, and that he could have no claims upon 
the fund **but on the ground of payments actually made 
on his indorsements;’’ thus construing the deed as one for 
reimbursement.? 

These cases impress us as being sound upon principle, and as 
correctly pointing out the distinctions by which to arrive at the 
only tenable doctrine upon which the creditor’s claim to subject 
the securities of the surety can find support. 

Not only is there no foundation for any trust or equitable lien 
in behalf of the creditors in indemnities for reimbursement, but 
there is no basis for the doctrine of subrogation. At the time 
when the creditor could seek to be so subrogated, that is, at such 
time as the surety himself could enforce the indemnity, the cred- 
itor has ceased to have any interest whatever in the indemnity by 
reason of the payment of the debt. The distinction between such 
case and that of the surety’s subrogation to the creditor’s rights 
respecting securities placed in the creditor’s hands by the prin- 
ciple debtor upon payment of the debt by the surety, is obvious. 


1 Supra. 2 See, also, Planters’ Bank v. Douglas, 
2 Head, 699. 
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There, while its payment by the surety extinguishes the debt, 
the liability of the debtor to the surety by reason of the debt 
remains in full force. The creditor, instead of pursuing the 
surety, might have subjected the collaterals, and it is within the 
intent of the debtor that he should have done so; and thus that 
the collaterals should have been interposed so as to prevent the 
liability from falling upon the surety. In securing the creditor, 
the debtor thereby and from the necessities of the transaction 
and the relations of the parties, secures the surety. The surety 
shall not be prejudiced because of the creditor’s failure to carry 
out the purposes for which the property was pledged to him, but 
equity will place him where the creditor stood, and subject the 
property to the purposes intended. In the one case the pay- 
ment of the debt leaves the surety’s rights in full force; in the 
other the payment of the debt extinguishes all the creditor’s 
rights. 

The view that the creditor is beneficially interested in property 
pledged for the surety’s reimbursement, upon whatever theory 
it is sought to maintain it, whether of trust, of equitable lien, 
or of subrogation, not only lacks the support of the existence 
of any intention on the part of the debtor, either expressed or 
to be deduced, to benefit the creditor, but is confronted with 
the contradiction of such intention in the very character of the 
indemnity itself. To so hold would be to establish a right, not 
because of any contract of the parties, not because of any trust 
relationship occupied by the creditor, not because of any ‘* nat- 
ural equities,’’ the ground upon which some of the cases seek to 
rest the doctrine (whatever that may mean) which he can invoke, 
but wholly by the exercise of judicial power in giving a party 
the benefit of transactions in which, in the events contemplated 
and provided for by the debtor, he neither has, nor can have any 
possible interest. 

In some of the cases it is held that where the instrument of 
indemnity is not operative to secure the debt, and in conse- 
quence, the creditor is not a beneficiary under it, the surety has 
full power to release the property unless his insolvency, and that 
of the principal debtor also, supervenes ; and that the creditor’s 
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equity to have the property subjected arises out of this double in- 
solvency.! In Jones v. Quinnipiack Bank? it is said that, as the 
surety still remained liable to these very creditors ‘* nothing could 
be more inequitable than his keeping back the property, and pre- 
venting the creditors from perfecting their title ;’’ and that ‘* the 
creditors come in, and showing his insolvency and consequent ina- 
bility to pay otherwise than by means of the property in question, 
ask that it may be applied to the fulfillment of the trust.’’ But 
it is difficult to see the logic of this reasoning. If the instrument 
of indemnity created no trust in favor of the creditor, if it was 
fully in the power of the surety to release the pledged property 
to the debtor at pleasure, as these cases hold, it is not clear how 
an equity in favor of the creditor can originate out of the surety’s 
insolvency, or the double insolvency of both debtor and surety, 
as respects the trusts of this indemnity. An equity might origi- 
nate in such case in favor of the creditor as against the indemnity, 
but not under it. In the events which had happened the pledged 
property had become locked up in the hands of the surety. His 
insolvency destroyed his interest in the enforcement of the trusts 
for his protection; he remains inactive in consequence. The 
creditor can not collect his debt from him because of his insol- 
vency. He can not collect it from the principal debtor for a 
like reason. He can not reach this pledged property under pro- 
cess against the principal debtor, because of the instrument of 
indemnity. ‘It thus operates, inequitably, to the obstruction of 
his legal remedies. In the events which have happened it hinders 
and delays the creditors of the party making the indemnity. If 
the creditor has placed his debt in judgment, and has exhausted 
his legal remedies, equity will grant relief by removing the 
obstructions to the enforcement of his legal remedies; and, hav- 
ing taken jurisdiction, will grant full relief by subjecting the 
property as the property of the principal debtor to his debt ; not 
by way of the enforcement of the trusts of the indemnity, but as 
against them. L. Scort. 
St. Louis, Mo. 


1 Jones v. Quinnipiack Bank, supra; 2 Supra. 
New London Bank v. Lea, 11 Conn. 112; 
Lewis v. De Forrest, 20 Jd. 440. 
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WHAT IS MEANT BY * PRIVATE PROPERTY IN 
LAND?”’ 


A scientific and accurate answer to this question has lately 
become exceedingly important, in consequence of the profound 
sensation produced by the publication of Mr. Henry George’s 
truly remarkable book, ‘* Progress and Poverty,’ and by his other 
subsequent sociological writings. Mr. George ascribes to ‘ pri- 
vate property in land,’’ the responsibility for all human woes, 
and promises upon its abolition the advent of an era of universal 
prosperity, only a little short of the millenium. We are not 
concerned, in the present connection, with Mr. George’s econom- 
ical conclusions. Our interest, as a jurist and a student of the 
law of real property, lies chiefly in Mr. George’s conceptions of 
that branch of the law, and the meaning he attaches to the phrase 
** private property in land.’’ If we have not mistaken the 
writer’s main idea, it is no less and no more than what is set 
forth by Mr. Herbert Spencer in his Social Statics,! except that 
it is reproduced with a greater display of rhetoric, and accom- 
panied by an elaborate justification of the scheme of confiscation. 
Both writers present their views under the, at least apparent, 
impression that the law recognizes an absolute right of private 
property in land, and they both propose, as a matter of justice 
to society, that this private property be abolished, and land 
become the common property of all, of the State or of society. 

Mr. Spencer’s entire argument is based upon his first princi- 
ple of sociology that ‘* every man has freedom to do all that he 
wills, provided he infringes not the equal freedom of any 
other man;’’ and in applying this principle, as a test of its jus- 
tice to private property in land, he maintains that no one ‘* may 
use the earth in such « way as to prevent the rest from similarly 
using it ; seeing that to do this is to assume greater freedom than 
the rest, and consequently to break the law.’’ Both writers 
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maintain that land is the free gift of nature, and must ever 
remain the common property of society. But Mr. Spencer, 
readily perceiving the practical objections that might be raised 
to his scheme of a common property in land, if left unqualified, 
hastens to deny that we must, in consequence of his theory, 
‘return to the times of uninclosed wilds and subsist on roots, 
berries, and game.’’ In further explanation of his scheme he 
says : — 

‘* Such a doctrine is consistent with the highest state of civili- 
zation; may be carried out without involving a community of 
goods; and need cause no very serious revolution in existing 
arrangements. The change required would simply be a change 
of landlords. Separate ownership would merge into the joint 
stock ownership of the public. Instead of being in the posses- 
sion of individuals, the country would be held by the great cor- 
porate body, society. Instead of leasing his acres from an iso- 
lated proprietor, the farmer would lease them from the nation. 
Instead of paying his rent to the agent of Sir John or his Grace, 
he would pay it to an agent or deputy agent of the community. 
Stewards would be public officials instead of private ones; and 
tenancy the only land tenure.”’! 

Tersely stated, Mr. Spencer’s idea is that all men must 
become tenants of the State or of society, and must pay rent to 
the State for the exclusive use of the land. He seems to forget 
that this right to the exclusive use of the land, upon payment of 
rent, is as much a ‘‘ private property in land,”’ as to have that 
right without the burden of rent. Mr. George’s proposition is 
essentially the same. He says : — 

‘*T do not propose either to purchase or to confiscate private 
property in land. The first would be unjust; the second, need- 
less. Let the individuals who now hold it still retain, if they 
want to, possession of what they are pleased to call their land. 
Let them, continue to call it their land. Let them buy and sell, 
and bequeath and devise it. We may safely leave them the shell 
if we take the kernel. J¢ is not necessary to confiscate land; it is 
only necessary to confiscate rent.’’ ® 


1 Social Statics, p. 141. 2 Progress and Poverty, p. 364. 
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In order that the State need not ‘ bother with the letting of 
lands,’’ and yet secure the benefits arising out of the position of 
landlord, without being subjected to its annoyances, he proposes 
to ** appropriate rent by taxation.”’ 

Now, both of these distinguished writers recognize the abso- 
lute right of private property in the improvements which the 
possessor may put upon his land, and neither would claim the 
right to confiscate them, except that Mr. George justifies the 
confiscation of those ‘* improvements which in time become indis- 
tinguishable from the land itself.’’! But as a general proposi- 
tion they both recognize this right to the improvements, which 
are, of course, the products of man’s labor. 

Mr. Spencer also claims that this proposed tenantry is in strict 
conformity with his first principle. He says :?— 

«© A state of things so ordered would be in perfect harmony 
with the moral law. Under it all men would be equally land- 
lords ; all men would be alike free to become tenants. A., B., 
C., and the rest, might compete for a vacant farm as now, and 
one of them might take that farm without in any way violating 
the principles of pure equity. All would be equally free to bid, 
all would be equally free to refrain. And when the farm had 
been let to A., B., or C., all parties would have done that which 
they willed; the one in choosing to pay a given sum to his fel- 
low-men for the use of certain lands ; the others in refusing to 
pay that sum. Clearly, therefore, on such a system, the earth 
might be inclosed, occupied, and cultivated in entire subordina- 
tion to the law of equal freedom.’’* 

In effect, Mr. George’s position is identical. They both 
assert the natural right of one man to the exclusive possession 
of a tract or plot of land for the period of his tenancy, provided 
he pays to society the proper rent or other equivalent. Who is 
to determine what rent would be a fair equivalent for the right 
or privilege thus secured? Clearly, the legal representative of 
society in its organized condition, in other words, the government 
of the State. If the tenancy be for one year, the rent will, of 


1 p, 808. 5 The italics are the present writer’s. 
2 Social Statics, p. 141. 
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course, be proportionately smaller than what would be payable 
in a tenancy for ten, twenty, one hundred, one thousand years, 
and there would possibly be a different amount of rent exacted 
for a tenancy for the life of the tenant. Of course, legal limita- 
tions could be imposed upon the duration of the tenancies; but 
would this be wise? May not cases arise, in which it would be 
no inducement for the tenant to make improvements, unless he 
was given a long lease? The desire for a permanent ‘local 
habitation ’’ is very strong in the human breast, and Blackstone 
tells us that, under the feudal system of which Mr. George 
seems to have such a high opinion, it was considered ‘ that the 
smallest interest, which was worthy of a freeman, was one 
which must endure during his life.’’ 

Apart from express legal restrictions, which may be imposed 
under this theory of property in lands, if the consideration or 
rent is adequate, there would be no more injustice to the rest of 
the human race to give one man the exclusive possession of a 
piece of land during his life, than it would be if his tenancy was 
only for one year. 

Having paid to society a fair equivalent for the use of the 
land, it may be further inquired, whether society is at all con- 
cerned in the manner of his using the land, provided he conforms 
to the legal maxim, sic utere tuo, ut alienum non laedas. It 
would surely not be an act of natural injustice to society, if he, 
for some satisfactory consideration, were to let some one else 
utilize the land, instead of doing so himself. The right of sub- 
letting is a natural incident of a tenancy, unless it is expressly 
taken away. 

Let us go one step farther in the consideration of this phase 
of the question. Suppose society ascertains, in a given case, 
that it can procure through individual activity the satisfaction of 
a long-felt want, but the individuals in question will not under- 
take the project, unless they have in certain lands a more perma- 
nent right of possession than what a tenancy for life, or for 
years, gives them. Suppose society conclude that they must 
have this want supplied, and in order to gratify this desire they 


1 2 Bla. Com. 237.- 
VOL. XIX 58 
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give to these parties, and to their heirs and assigns, the exclusive 
possession of certain lands, as long as they pay a certain rent, 
the amount of which is to be determined and varied by society 
from time to time, and provided further, that the land may be at 
any time reclaimed by society, if the public exigencies shall 
require it, upon the payment to these parties, their heirs and 
assigns, of a compensation for the loss of improvements, which 
have become inseparable from the land, and for future profits in 
the continued possession; would such a tenancy be in violation 
of Mr. Spencer’s first principle? Would not the State be still 
the ultimate owner of the land, and the so-called proprietor only 
vested with the right of possession and enjoyment and of aliena- 
tion—in other words, a qualified property? Would he not be 
essentially a tenant of the State, and his interest in the land a 
tenancy? Clearly the answer must be in the affirmative. 

Do the English and American systems of jurisprudence recog- 
nize any other ** private property in land,’’ except what has just 
been described as the logical outcome of the principles of Mr. 
George and Mr. Spencer? The present writer has stated elsewhere! 
the legal limitations of the right of property in lands in the follow- 
ing language : ** It may be stated as a general rule, though contro- 
verted by eminent authority, that in any system of jurisprudence, 
there can not be an absolute ownership in lands. The right of 
property or interest in them must always be qualified, that inter- 
est being known in the English and American law as an estate. 
A man can have only an estate in the land, the absolute right of 
property being vested in the State. An estate has, in respect to 
real property, the three elements: the right of possession, the 
right of enjoyment, and the right of disposition, subject to the 
right of the State to defeat it, and appropriate the land to the 
public use, or for the public good. In what cases, and. under 
what circumstances, the State can exercise this power of appro- 
priation, and to what extent the rights of possession, enjoyment, 
and disposition may be limited by the imposition of restrictions, 
depends upon the policy of each system of jurisprudence. In 
some States the restrictions are numerous, while in others they 


1 Tiedeman on Real Property, sect. 19. 
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are few, the right of property being almost absolute in the indi- 
vidual. But nowhere can the private right of property be said to 
be absolute. The absolute right of property being in the State, 
the right of ownership, which an individual may acquire, must 
therefore, in theory at least, be held to be derived from the 
State, and the State has the right and the power to stipulate the 
conditions and terms upon which the land may be held by indi- 
viduals. These conditions and terms, and the rights and obliga- 
tions arising therefrom, constitute what is known as (enure or- 
land tenure.”’ 

Is not this statement of the law correct? Is there an acre of 
land in this country, that is held by private individuals free 
from the right of taxation by the State, and the right of eminent 
domain? Taxation of real estate is essentially the same as Mr. 
George’s rent would be, for it is not imposed as an obligation of 
citizenship. Although the power of taxation generally can not 
properly be considered of feudal origin, yet in its application to 
real property it assumes a decidedly feudal character. If the 
power to tax real property rested solely upon the obligations of 
citizenship, then it could only be levied upon those proprietors 
of lands who were citizens. As a matter of fact, all lands situ- 
ated within the jurisdiction of the government which levies the 
tax are taxed for their proportionate share. The levying of a 
tax upon land, and the enforcement of the levy, are usually pro- 
ceedings in rem against the land, and not in personam against 
the proprietor. 

The right of eminent domain surely can rest only upon the 
claim that the State is the absolute and ultimate proprietor 
of all the lands within its jurisdiction, which consequently makes 
all private owners of land merely tenants of the State. 

Our conclusion, therefore, is, that there is no ‘* private property 
in land,’’ inthe sense in which Mr. Spencer and Mr. George employ 
the term, and the provisions of the law in respect to the tenancy 
of lands are in strict conformity with the principles they advo- 
cate. It may be, as Mr. George asserts, that certain cunning 
men in days gone by cheated society out of its dues, and 
obtained from it fee-simple tenancies without rendering an ade- 
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quate equivalent; and it may be true (we shall not question the 
proposition in this place), that the present returns of the State, 
in the shape of taxes, for the private enjoyment of these tenan- 
cies are grossly inadequate to the benefits thus received; Mr. 
George may possibly be just in his claim that taxation of lands 
ought to be increased far beyond its present rate; but he would 
confer a great benefit on the conservative world, particularly of 
England, if he would call things by their right names, and not 
appear, by misnomer, to advocate a legal as well as an economi- 
cal revolution. 


CHRISTOPHER G. TIEDEMAN. 


CoLUMBL4, Mo. 
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In insolvency and bankruptcy courts it occasionally happens 
that more than one assignee is chosen to hold the debtor’s estate, 
because creditors of different interests and intentions wish to be 
represented. But while the estate may be thus protected in cer- 
tain directions of business, it is sometimes the more prone both 
to fall into litigation, and to be the more embarrassed therein. 
Not only do the several assignees, while united as the holders of 
one estate, frequently work with conflicting interests, as motives, 
means, and ends, but they respectively learn and keep to them- 
selves different lines of evidence concerning the debtor’s doings 
and the condition of the estate; they are each confidentially 
convinced or advised of different views of the facts and the law 
controlling the situation ; and hence it is common and often in- 
evitable for them to differ in their plans. Consequevtly in pro- 
ceedings where efficiency depends upon their agreeing or uniting 
in action, they are jointly and severally balked by the simple 
impossibility of agreement or union. 

This difficulty is met by courts of equity by the practice of 
allowing several defendants to answer separately to a bill in 
equity. And the purpose of the present writing is to suggest 
the further convenience of separate cross-bills by assignees of 
the same estate, as a logical and reasonable consequence of the 
rule allowing them to file separate answers. Practical business 
relations make this a desirable right. Even when there is no 
fraud, or no fraud which can be proved, it may be of essential 
importance that one of several assignees should have the right 
promptly and independently to defend the estate and the interests 
of all the creditors without waiting either to persuade his co- 
assignees to juin him, or to persuade the court to order them to 
join him, when relief might come too late. 

The question, which might be put more generally about trustees 
of various sorts, but which is more likely to arise in regard to 
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assignees in insolvency, is as follows: When an original bill in 
equity has been filed against the several assignees of ai estate in 
insolvency or bankruptcy, and these defendants have filed sep- 
arate answers thereto, can one of them maintain a cross-bill 
against the plaintiff, providing he makes his co-assignees de- 
fendants in the cross-bill, but without stating therein why they 
do not join him as plaintiffs in the cross-bill ? 

The objections that readily occur to this are: First, that it is 
unusual; second, that in the absence of actually conflicting in- 
terests as distinguished from mere disagreement the assignees are 
one, and should not be permitted either to act severally or so to 
oppress the plaintiff by several cross-bills issuing in favor of 
but one estate; third, that when assignees hold different views of 
fact and law they may state their respective positions and claims 
in one cross-bill and draw their prayer in the alternative; fourth, 
that several cross-bills from such parties unnecessarily and un- 
reasonably encumber the records; fifth, costs may be increased 
thereby. 

First. In answer to the objection that it is uncommon, it 
seems to be sufficient to suggest not only that equity is a most 
growing, thriving and umbrageous plant, but also that the fact 
of it being unusual may be the result of a want of familiarity 
or a lack of appreciation of the growing system on the part of 
some who have allowed such opportunities to escape them. 

Second. The objection that the assignees ure one is met by the 
rule allowing them to answer separately, a rule which is practiced 
upon a principle decided with respect not*to such assignees 
but to defendants in equity generally.1 That objection is also 
met by the comparative indifference of courts of equity to the 
question of whether one of several representatives of an estate 
is put into a position to be controlled by a decree as a plaintiff 
or as a defendant, providing the whole matter concerning the 
necessary parties to the original suit is before the court. This 
indifference appears in a striking manner in the case of Decker 
& Tyson v. Miller,? in which a bill was filed by two exe- 


2 Van Landau v. Morse, 1 Russell, 441 
(1826); Pentz v. Hawley, 2 Barb. 552 
(1848). 
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cutors against the co-executors to compel payment of bonds 
given by the defendant to the testator, and ‘ particularly 
a bond given to Decker, one of the complainants.’’ Chan- 
cellor Walworth, in answer to an objection that Tyson was 
made a complainant instead of a defendant, said: ‘* Tyson was a 
necessary party to the suit, and the costs have been diminished — 
rather than increased by making him a complainant instead of a 
defendant. In this case I think he might be brought before the 
court either as complainant or defendant. And the late Chan- 
cellor has in effect so decided by refusing to dismiss the bill.’”? 

Third. The objection that the several assignees might unite 
in one bill and make their prayer in the alternative, is not so 
much an objection as a suggestion of another and different mode 
of proceeding ; and, so far as it indicates the richness of the field 
of equity pleading, it points in the direction in which this argu- 
ment goes rather than against it. But while the objection is of 
a practical rather than a logical nature, the answer to it is like- 
wise practical, to wit, the actual inconvenience and occasional 
impossibility of uniting in one cross-bill cease when it is drawn 
in the alternative, and the consequent delay and loss. 

Fourth. The objection that more than one cross-bill encum- 
bers the record amounts to nothing when the bills are well drawn 
and clear. The important point is not how many papers are 
before the judge, but whether he understands those that are 
there. And experience teaches that several cross-bills drawn as 
each defendant-plaintiff wishes to express his claims, are apt to 
be more definite and clearer than a compromise cross-bill in which 
even different claims put in the alternative are likely to be ex- 
pressed with a less pronounced method and style. The whole 
proceedings are merely means towards making « decree possible, 
and, if several cross-bills aid this, the purpose of the opportuni- 
ties afforded by the courts of equity is accomplished. 

Fifth. As for costs, they lie so much in the discretion of a 
court of equity that the other practical and legal considerations 
make this objection of comparatively little weight; and so far 
as it has weight the court can consider the circumstances and 
regulate the costs accordingly. 


1p. 151. 
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Now, to speak positively and without regard to the objections, 
which seem to have been conclusively answered according to 
both the rules and the spirit of the practice, pleading, and juris- 
prudence in equity. 

One of several assignees may maintain an original bill making 
his co-assignees and others defendants, when he prays that his 
co-assignees be directed, for instance, to concur in and to execute 
a certain assignment, after they have refused to join with him. 

Such was the case in Wilkins v. Fry,! in which Sir William 
Grant, the Master of the Rolls, said, concerning an indemnity 
which was prayed for: ‘* Now, if there be a right to such indem- 
nity, I do not see how the dissent of some of the assignees can 
permit the other from asserting that right. All persons who have 
a joint interest must join in an action at law, but in equity it is 
sufficient that all parties interested in the subject of the suit 
should be before the court, either in the shape of plaintiffs or of 
defendants.’’ ? 

In this case the bill was chiefly directed against others than the 
co-assignees, and the prayer against the co-assignees was simply 
incidental] and subordinate to the prayer for relief against the 
third parties. And the language of the Master of the Rolls 
expresses the indifference which has already been spoken of as to 
whether the necessary parties are plaintiffs or defendants, pro- 
vided they are all before the court. 

But the fundamental reason why separate cross-bills are proper 
after separate answers is that a cross-bill is of the nature of a 
defense. It is part of the defense. Notwithstanding that it is 
directed against the plaintiff in the original bill, it is even so far 
subordinate thereto as to be free from some of the questions that 
might be raised against an original bill. For instance, while it is 
necessary to the jurisdiction of courts of equity that an original 
bill should show an equity, it is not necessary that a cross-bill 
should show any equity that would be necessary to support it as 
an original bill. It is enough for the jurisdiction that the original 
bill showed an equity, and thus started the proceedings of which 
the cross-bill is a subordinate part. A cross-bill may be main- 
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tained which prays merely for such relief as will protect the 
property in question pending the suit. It is only necessary that 
the relief asked for by the cross-bill be equitable and not 
inequitable relief; for instance, that a receiver should be appointed 
with proper powers. This rule that a cross-bill is a defense is 
given by Beames in his Elements of Pleading,’ as the reason 
why a cross-bill does not need to show any equity to enter the 
jurisdiction. The cross-bill is against the original plaintiff whose 
business it was to furnish an equity to support the jurisdiction of 
the court in which he began the suit.” 

This function of cross-bills as a defense, and the consequences 
of their character as such, were recognized by Lord Chancellor 
Hardwicke in Kemp v. Mackrell,®? upon which the cases and text- 
books still rely. 

A cross-bill had been dismissed with costs, but before the costs 
were taxed or ascertained the plaintiff in the cross-bill died. 
Consequently the master to whom the case went did not allow 
those costs to the plaintiff in the original bill. But Lord 
Hardwicke held that they should be allowed, and said: ‘* The 
cross-bill is a defense, and always considered so, and therefore 
but one cause.’’ In the same case,‘ he is reported to have 
said: ‘* Here is a long account, and the cross-bill is part of 
the defense to the original.’”” And Lord Hardwicke, before he 
decided that case, had already held to a practice which involved 
the principle that a cross-bill is a defense, namely, that the cross- 
bill shall not contradict the answer. For instance, in Berkley v. 
Ryder ® he refused to hear evidence in support of allegations in 
a cross-bill contradicting admissions in the answer to the original 
bill. Lord Hardwicke said: ‘*Can you bring a cross-bill to 
bring in question what you have admitted by answer to the orig- 
inal? It isa direct admission on oath, and I can not help it. It 
would be a very dangerous precedent. If you mistook, you | 
must correct that by moving to amend the answer before you can 
bring that into the cause.’’ This valuable rule was followed 


1 p. 803. 8 8 Atk. 812 (1754). 

2 See, also, Mitford’s Equity Pleading, * 2 Ves. 579. 
(Tyler’s ed.) 179, and Cooper’s Equity 5 2 Ves. 588 (1752). 
Pleading, 86. 
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in Graham v. Tankersley,' in which the court not only cited the 
authority of Lord Hardwicke upon the precise point of not allow- 
ing such contradiction, but also expressly spoke of the cross-bill as 
an attempted ‘‘defense.’’ The court there, in holding that a 
cross-bill contradicting the answer could not be maintained, said of 
the defendants in the original suits (plaintiffs in the cross-bill) : 
**Thus, after trying one defense and failing, they desire to set 
up another entirely the opposite of the first.’’ Chancellor Kent, 
also, in Field v. Schieffelin ? said: ‘* A cross-bill is generally 
considered and used as a matter of defense, and therefore ac- 
cording to Lord Hardwicke * the first cause aud the cross-bill 
are but one cause.’’ This principle was still further applied in 
Savage v. Carter,‘ in which it was held that the defendant’s 
allegations, as plaintiff in a cross-bill, which were inconsistent 
with his express and implied admissions in his sworn answer 
to the original bill, «ought not to be taken as true, though un- 
answered.’’ The logical completion of the principle that the 
cross-bill is a defense is that it can not become the foundation 
of a decree concerning matters foreign to the original suit. 
This was held by Chancellor Sanford in the same year, in 
which he succeeded Chancellor Kent. In Galatian v. Er- 
win,’ Chancellor Sanford, while allowing a cross-bill, but re- 
fusing to make a decree cover certain matters, said: ‘* A cross- 
bill is a defense, and being so considered, is contined to the 
matters in litigation in the original suit * * * As a de- 
fense to the original suit this cross-suit is entirely proper; but 
it can not be converted into a distinct suit in relation to other 
lands, or become the foundation of a decree concerning matters 
not embraced in the original suit.’’ 

The double character of a cross-bill as attack and defense, both 
dependent upon and independent of the original cause, was stated 
before Lord Hardwicke was Chancellor, by Lord Chancellor King 
in Ward v. Eyles,® in which examinations, under a cross-bill after 
publication in the original cause, were held to be irregular. The 


1 15 Ala, 634 (1849). 5 8 Hopk. 48 (1823). See s.c. on ap- 
2 7 Johns. Ch. 250 (1823). peal, 8 Cow. 861 (1826). 
%’ Kemp v. Mackrell, 3 Atk. 812. ® Mosely, 877 (1780). 
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Lord Chancellor said: ‘*There is no rule in this court more 
sacred than that’ witnesses shall not be examined in another cause, 
to matters in issue ina former. * * * Cross-bills were at 
first unwillingly allowed of; the court foresaw great inconven- 
iences from them, and the rules relating to them were introduced 
by Sir Nicholas Bacon; they are in the nature of a defense, and 
were allowed of that the party might more fully have the benefit 
of somewhat he could not so well profit himself of, being a de- 
fendant, though it was at issue in the other cause, but they can 
not examine to the same matters after publication, as evidently 
appears from the motions that are every day made to enlarge 
publication in the original cause.’’ It is interesting, by the way, 
to remember that the Sir Nicholas thus referred to was the father 
of the great Lord Bacon, and that Lord Campbell, in commend- 
ing Sir Nicholas as a judge, quotes a saying of his which is quite 
apt to the extension of defendant’s rights now under discussion: — 
«+ Let us stay a little that we may have donethe sooner.’’* While 
Professor Langdell, in his masterly Summary of Equity 
Pleadings,? admits to the fact that the word ‘ defense’’ as ap- 
plied to cross-bills is not strictly used, he nevertheless, of course, 
appreciates the fact, and in a note to paragraph 173 of his second 
edition says: ‘* A true cross-bill must always be for relief, and 
what makes it a cross-bill is the fact that the plaintiff seeks 
to use it as in the nature of a defense to the original bill, and 
hence seeks to have the two heard together and one decree made 
in both.’’ 

In cases where the cross-bill of one of several assignees, de- 
fendants, not merely asks for equitable relief pending the suit, 
as for instance for a receiver; but also states an equity against 
the plaintiff, and prays for relief thereupon, and in cases where 
the separate cross-bills of such assignees state different equities 
against the plaintiff, then there is especial reason why separate 
cross-bills should be allowed under the liberal principle set forth 
by the Supreme Judicial Court of Massachusetts in the case of 
Richards v. Todd.* This question of separate cross-bills by as- 


1 Campbell’s Lives of the Lord Chan- 2 Par. 149, et seq. 
cellors, M 11, 3 127 Mass. 167 (1879). 
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signees did not arise in that case, but it is cited here because of 
the sweeping statement of the court! concerning the function of 
cross-bills. A partner had filed in equity against his copartner 
a bill to set aside an award for a dissolution of partnership, and 
for other relief. The defendant, another partner, filed a cross- 
bill in favor of the award, and to have a note canceled and for 
other relief. The plaintiff demurred to the cross-bill on the 
ground that the defendant, the plaintiff in the cross-bill, had a 
plain, adequate, and complete remedy at law. The court held 
that the demurrer was properly overruled and said:? ‘It is a 
well settled principle, that a court of equity, after it has acquired 
jurisdiction of a subject-matter in controversy between parties, 
will, as far as possible, settle all questions in litigation touching 
it, and do complete justice to all parties, so that there may be an 
end of controversy. * * * Courts of equity entertain juris- 
‘diction in such cases, so that the whole controversy may be 
settled at one time and in one suit, the cross-bill being in the 
nature of an equitable defense to the original suit.” * 

Suppose for instance a case where it is’ doubtful whether A. 
and B., two dealers in real estate, have been merely buying and 
selling independently of each other, or have been partners, or. 
have been related as trustees and cestui que trust. Each becomes 
insolvent. Asignees of the estate of each are appointed. Cer- 
tain land stands in the name of A., having been conveyed to him 
by B. immediately before B.’s failure. The assignees of B. claim 
that the conveyance was a preference and in fraud of an insol- 
vent or bankrupt law. Accordingly they bring a bill in equity 
against the assignees of A. praying for a reconveyance, and for 
an account. But one of the assignees of A. has evidence that B. 
held the land in trust for A., and merely gave to A. what belonged 
to him. Another of the assignees of A. has evidence that A. and 
B. were partners, and intends to try to prove that the assignees 
of one partner can not maintain a bill for a conveyance to them 
of the partnership property. 


1 Morton, J., now C. J. 
2 Morton, J. 
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The assignee of A. who holds to the trust view, wishes a re- 
ceiver to protect the property pending the suit. The assignee 
who holds to the partnership view wishes a receiver to take an 
account of the partnership, but does not wish a receiver to pro- 
tect the property pending the suit. 

Such a case would seem to require the comprehensive juris- 
diction and liberal admission of issues which were declared by 
Mr. Justice Morton to be the principles governing cross-bills, 
for ‘*a complete settlement of the controversy.’’ It will proba- 
bly not be disputed that the assignees of A. could together 
properly file a bill praying for relief on either ground if they 
could unite upon either. And perhaps it will be admitted that 
they could properly file a bill stating their respective positions 
and the different equities claimed by them, and praying in the 
alternative for such relief as the court should think fit upon 
hearing the evidence. Now, if simply for their own convenience 
the assignees of A., thus differing, draw and file separate cross- 
bills after having drawn and filed separate answers, the same 
questions are before the court, and the only practical difference 
in the situation is that of possible costs for two cross-proceed- 
ings instead of one. Costs in equity, however, as has been 
already said, lie so much in the discretion of the court that they 
could be adjusted subject to the whole result, and upon whom- 
soever they might fall they do not affect the principle of the 
right to file separate cross-bills if it exists. 

Unless the right to file separate answers be denied, which in 
view of the authorities, and the tendency of practice, would 
seem absurd, the right to separate cross-bills as parts of a con- 
tinuous system of defense seems to be a consequence not only 
logical but also reasonable and proper in view of the original 
purpose of allowing any cross-bill at all. Notwithstanding all 
the inconveniences that were foreseen, according to the words of 
Lord Chancellor King above quoted, they ‘‘ were allowed of that 
the party might more fully have the benefit of somewhat he could 
not so well profit himself of, being a defendant.’’ This was a 
practical attempt at justice, and is far from irrelevant at the 

present stage of the development of equity. It is gratifying to 
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learn that the question here discussed was recently raised before 
a single justice of the Supreme Judicial Court of Massachusetts, 
and that, after much research and argument by counsel on both 
sides, the learned justice having taken time for consideration, 
decided the question in the affirmative upon the ground that a 
cross-bill is a defense. Such liberal application of conservative 
principles is enlightened practice. 


Cuarues E. GRINNELL. 
Boston, September, 1884. 
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CONTRACTS OF INSURANCE. 


CONTRACTS OF INSURANCE AS AFFECTED BY 
CHANGES OF TITLE. 


It is a well settled principle of law that when the assured ceases 
to have any interest in the property covered by the contract of 
insurance, the insurers are released from all further liability 
under the policy. This rule arises out of the nature of the con- 
tract itself, is founded upon principles of natural justice and com- 
mercial convenience, and has been repeatedly declared to be 
entirely independent of any express stipulation between the 
parties themselves. Nevertheless, it has always been customary 
for insurance companies to embody in their policies clauses for- 
bidding the alienation or transfer of the subject-matter. And 
since it is the only province of courts, in adjudicating upon con- 
tested claims, to interpret and enforce the contract which the 
parties have made for themselves, these prohibitory clauses must 
be held to designate the whole intention of the companies in 
regard to their release from liability. In former years the con- 
ditions against alienation were usually simple, and expressed in 
general terms, ¢.g., ‘‘ if the property shall be alienated by sale, 
or otherwise, without the consent of the company,’’ ‘‘ or in case 
of any sale, transfer, or change of title of the property insured,”’ 
or ‘* if the assured shall alienate the property covered by this 
policy, by sale, mortgage, or other conveyance.’’ But so many 
instances of doubtful interpretation arose, and the wide border- 
land between the creation of a mere lien and a conveyance of the 
fee proved so fertile a field for litigation, that of late years the 
insurance companies have very generally adopted a clause so 
framed as to meet almost all possible contingencies. There is 
some variation in the language, but its most common form is as 
follows: ‘* If any change takes place in the title, interest, loca- 
tion, or possession of the property (except in case of succession 
by reason of the death of the assured), whether by sale, trans- 
fer, or conveyance, in whole or in part, or by legal process, or 
judicial decree, * * * orif this policy be assigned or trans- 
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ferred before a loss,’’ then the contract to be void. Now, this 
condition, comprehensive as it is, does not provide for every 
combination of circumstances which may arise. And its use is 
not universal. Therefore it will be advantageous to examine the 
older cases bearing upon this subject and its ramifications, and 
for the further purpose of determining the attitude of the courts 
toward the question, and the direction and trend of the general 
current of judicial opinion, in order to deduce therefrom rules of 
interpretation which shall serve for guides upon the opening up 
of new branches of the subject. 

But before proceeding to specific instances, there are certain 
preliminary observations to be made. Thus, it should always be 
borne in mind that the contract of’ insurance is one of personal 
indemnity only.’ It is not the thing that is insured ; the person 
is insured against the loss of his property. It follows as a corol- 
lary from this proposition that the policy is not a contract run- 
ning with the land, in the case of real estate, nor with the chattel 
which it covers, in the case of personalty. The protection which 
it affords does not pass to the vendee of the assured. If the latter 
parts with his entire interest in the subject of the insurance, the 
contract is absolutely void and at an end. The law has a special 
aversion to ‘* wager policies’? — under which designation they 
must fall if the assured has lost all insurable interest in the prop- 
erty. And again, the absence of interest, coupled with a con- 
tinuing and valid policy, offers a temptation to fraud and crime 
which public policy frowns upon. These are the grounds of the 
general doctrine that alienation defeats the policy. However, if 
the assured retains any interest in the property (and if the trans- 
action is not such as to defeat the policy under the language of 
the condition), the policy will remain operative to the extent of 
that interest.2 The test is, whether or not the assured woulg 
suffer actual loss by the destruction of the property. The policy 
may be transferred and made effective to the purchaser with the 
consent of the company. But since this raises a new contract, 
and since the insurers should have the option as to whether or 


1 Wilson v. ‘Hill, 3 Metc. 66; Bevin 2 Scanlon v. Union Ins. Co., 4 Biss. 
v. Connecticut Mut. L. Ins. Co., 23 Conn. 5611, 
251. 
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not they will accept the new party in the capacity of assured, the 
law very justly forbids that they should be thus bound without 
their knowledge and assent. 


I. A Mortgage, before Foreclosure, does not Generally Avoid 
the Policy. — When a mortgage is given upon the property cov- 
ered by the insurance, a change is certainly introduced into the 
title. The mortgagee now holds the legal title, while the mort- 
gager retains an equity of redemption. But the question 
whether or not this change, made without the assent of the 
Company, is sufficient to vitiate the policy, is not free from 
doubt. Generally speaking, it will depend upon the language 
of the condition. There lies the agreement which the parties 
have made for themselves, and by it their rights and liabilities 
must be fixed. And in the first place, if the clause simply for- 
bids ** alienation by sale or otherwise,’’ it may be regarded as 
settled that a mortgage will not work an avoidance.’ The 
authorities for this proposition stand upon the following 
grounds: Any condition in a contract which operates by way of 
forfeiture must be construed strictly against the party for whose 
benefit it is intended. Therefore the word ‘ alienate’’ must be 
taken in its ordinary technical sense and strictly against the 
company. Under this view it contemplates a conveyance away 
of one’s entire estate, both legal and equitable. It is such a 
change of ownership as is accomplished by the voluntary act of 
the party, and goes to the whole title. Now, a mortgage does not 
affect so thorough achange. It leavesin the mortgager an equit- 
able estate. He retains an insurable interest, he would suffer 
pecuniary loss in the destruction of the property. <A simple 
mortgage, therefore, before any steps are taken to foreclose it, 
is not an alienation. But it has been held a ‘‘ material altera- 
tion.’’ In an instructive case from Massachusetts? the condi- 


1 Pollard v. Somerset Ins. Co., 42 Me. Ins. Co., 29 Id. 153; Folsom v. Belknap 
221; Smith ». Monmouth Ins. Co., 50 Ins. Co., 30 Jd. 281; Shepherd v. Union 
Id. 96; Conover v. Mutual Ins. Co., 8 Ins. Co., 88 Jd. 232; Barnes v. Union Ins, 
Denio, 254; Jackson v. Mass. Mut. F. Co., 45 Jd. 25; Byers v. Farmers’ Ins. Co., 
Ins. Co., 23 Pick. 418; Ricev. Tower, 1 35 Ohio St. 606. 

Gray, 426; Rollins v. Columbia Ins. Co., 2 Edmonds v. Mutual Safety Ins. Co., 
25 N. H. 200; Duttonv. N. E. Mut.F. 1 Allen, 311. 
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tion in the policy read as follows: ‘* All alienations and alterations 
in the ownership, situation, or state of the property * * * in 
inany material particular, shall make void the policy.’’ Chapman, 
J., notices the cases of Jackson v. Massachusetts Insurance 
Company and Rice v. Tower (cited in the last note), but says that 
those cases only decide that a mortgage is not an alienation. The 
clause in the present policy is different from any previously 
brought to the notice of the court. A mortgage is certainly an 
alteration, for it changes the ownership of the assured from a 
legal to an equitable title, and introduces a new owner. Is ita 
material alteration? It is not material in reference to the lien 
of the company (acquired by the by-laws, it being a mutual 
company), because a mortgage made subsequently to the policy 
must be subject to that lien. But it is not necessary that it 
should interfere with this lien; the defendant corporation had a 
right to consider such alteration material if it judged it to be 
so, and the language of the by-laws shows that it did so judge. 
Unless we adopt this construction, the word ‘* alteration ’’ can 
have no force. 

Applying the same rule of construction, if the condition is 
against ‘alienation or mortgage,’’ the latter would, of course, 
work a forfeiture ; but if the prohibition is directed to ‘* aliena- 
tion by mortgage, sale or otherwise,’’ the policy will not be de- 
feated until the mortgager is entirely divested of his title by 
proceedings in foreclosure.’ It has been held that the giving a 


1 In the case of Atherton v. Phenix Ins. 


void in case this policy, or the interest 
Co., 109 Mass. 32, the insurance was upon 


insured thereby, shall be sold, assigned, 


a vessel owned in America but registered 
in Great Britain and sailing under a 
British flag, The circumstances were 
such that the legal title was held to be in 
the English owner, but the equitable title 
to remain in the American owners. Cer- 
tain repairs were made by one Gumm, 
who took a mortgage on the vessel from 
the English owner. This was without 
the knowledge or consent of the Ameri- 
cans, but was necessary to the safety and 
seaworthiness of the vessel. No notice 
was given to the underwriters. The 
policy said: “This insurance shall be 


transferred, or pledged, without the pre- 
vious consent in writing of the insurers.” 
By the court: “ Our conclusion, therefore, 
must be that the mortgage was valid 
and binding against the plaintiff and 
the parties whom he represents. [The 
American owners.] The question is not 
whether there still remained an insurable 
interest in theinsured. The rights of the 
parties depend upon the express terms of 
the contract, and there can_be no doubt, 
upon the authorities, that such a convey- 
ance must have the effect to render such 
a policy of no avail to the plaintiff.” 
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mortgage with power of sale will defeat the policy, under the 
usual clause forbidding alienation.’ But it is believed that this 
case is isolated from the general current of authorities. There- 
fore, where the clause is in the comprehensive form given above, 
it would seem very clear that a mortgage is within the pro- 
hibited transactions. It is certainly a ‘* change in the title.’ 
Indeed, this conclusion can hardly be escaped, except on the 
theory that the words mean a change (or passing) of the title 
from one person to another — a construction they could scarcely 
be made to bear. But unless the transfers intended to be guarded 
against are designated with at least as clear an intendment as in 
this recently adopted formula, the opinion must prevail that the 
mere giving a mortgage will not affect the policy. If the assured, 
alter effecting a mortgage with the assent of the underwriters, 
then conveys away his equity of redemption, this will in any 
event defeat the policy ;? for he then parts with all insurable 
interest. 

The courts have always been tenacious of the doctrine that the 
interest of the assured must be entirely divested before the policy 
will lapse. Thus the opinion has been intimated that where a 
mortgager’s equity of redemption is seized in execution, he still 
retains an insurable interest, which last is not divested by a sale 
or execution of such equity of redemption so long as his right 
to redeem that equity continues.’ But the better opinion seems 
to be that an actual sale under a decree for the foreclosure of a 
mortgage will release the insurers from liability where the policy 
forbids the alienation of the property.‘ And the doctrine pre- 
vails even where an error, subsequently discovered, may vitiate 
the foreclosure proceedings. Thus, where there was a mortgage 
on the property incorrectly describing it, and it was sold under a 
decree of foreclosure, and the year for redemption expired, but 
just before its expiration an action was instituted to correct the 
mistake, which finally resulted in a decree for such correction, it 
was held that the company was no longer liable, the policy 


1 Sossaman v. Pamlico Banking Co., ’ Strong v. Manufacturers’ Ins. Co., 
78 N.C. 146. 10 Pick. 40. 

2 Lawrence v. Holyoke Ins. Co., 11 * Mount Vernon Co. v. Summit Ins, 
Allen, 387. Co,, 10 Ohio St. 347. 
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having become void by the actual sale and the expiration of the 
time limited for redemption.’ Nevertheless, it is always com- 
petent to the parties to agree that something less than the total 
removal of the assured’s rights and equities in the estate shall 
defeat the contract. For example, the policy contained a stipu- 
lation that ‘* the entry of a foreclosure of a mortgage shall be 
deemed an alienation,’’ etc. When a judicial interpretation of 
this clause became necessary the court said: ‘* The meaning of 
the policy in our judgment is, that something short of an actual 
and complete foreclosure shall be considered, for the purposes of 
their contract, as a transfer or change of title, and that an entry 
for foreclosure, or an act which of itself, and without auy further 
formality or process on the part of the mortgagee, will deprive 
the assured of all right and title in the property, unless he pay 
the debt, shall be deemed sufficient to terminate the risk.’’? 
And where notice of the mortgage is indorsed upon the policy 
and the loss made payable to the mortgagee, it appears that the 
expiration of the equity of redemption and vesting of the estate 
absolutely in the mortgagee is not such an alienation as to avoid 
the policy; this decision being based on the ground that the in- 
surance, in consequence of such indorsement, was in fact made 
for the benefit of both mortgager and mortgagee as their respective 
interests might appear, and that the foreclosure and all that 
passed between the owners of the property subsequent to the 
insurance was but the legitimate effect of the situation of the 
property at the time the policy was made, and that these trans- 
actions, taking place entirely by operation of law, and without 
any act or interference on the part of the mortgager, can not be 
considered an alienation.* But this is believed to be a rather 
extreme exposition of the doctrine, and not the safest guide for 
practical purposes. Prudence certainly dictates that the creation 
of any mortgage, or any steps taken towards its enforcement, 


should be brought to the notice of the insurers and receive their 
assent. 


1 McKissick v. Mill Owners’ M. F. Ins. 3 Bragg v. New England, etc., Ins. Co., 
Co., 50 Iowa, 116. 25 N. H. 289. 

2 McIntyre v. Norwich Ins, Co., 102 
Mass. 232. 
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II. Case of a Sale with Mortgage back. —The same general 
rule of construction, that the policy is not to be held void unless 
the whole interest of the assured is parted with, has been applied 
to cases where a sale of the property is immediately followed by 
a mortgage back to secure the purchase-money. In the absence 
of an agreement expressly covering this point, such a transaction 
will not generally terminate the risk. For the two instruments 
of conveyance are to be construed together, and their effect is not 
to divest the assured ofall title, but to split up the title into legal 
and equitable, the former of which remains in the original owner. 
But if ‘* change of title’’ is prohibited, then such a conveyance 
and reconveyance will destroy the insurance. In a certain case 
in Illinois, after the execution and delivery of the policy, the 
assured sold and conveyed the property to three other persons, 
one of whom reconveyed to him, while the other two executed 
to him mortgages to secure the purchase-money. It was held 
that there was unquestionably a change of title in the property, 
and the insurance ceased, under a clause to that effect. The 
court says: ‘* The absolute ownership of the entire property is 
easily distinguished from the ownership of one-third and a mort- 
gage of two-thirds. The interest at the time of the insurance and 
at the time of loss was not the same.’’? A contrary view has 
sometimes been expressed, even holding that such a transaction 
does not ‘* change the title ’’ to such an extent as to release the 
insurers. Thus, where the condition was, ‘‘ if the property be 
sold or transferred, or any change take place in title or posses- 
sion,’’ etc., and the assured made a sale*to one who was already 
in possession under a lease and at the same time took back a 
mortgage for a part of the purchase-money, it was said that this 
transaction did not deprive the insured of an insurable interest in 
the property, and hence the policy was not avoided.? But these 
cases are clearly against the weight of authority, and their posi- 


1 Home Ins. Co. v. Hanslein, 60 Ill. 
621. See, also, Tittemore v. Vermont M. 
F. Ins. Co., 20 Vt. 546; Miner v. Judson, 
2 Hun, 441; Abbott v. Hampden Ins. 
Co., 830 Me. 414. This last was a case of 
asale to the reversioner, conditioned upon 


the payment of an annuity, to secure 
which he gave a mortgage back. 

2 Savage v. Long Island Ins. Co., 43 
How. (N. Y.) Pr. 462; Kitts v. Massasoit 
Ins. Co., 56 Barb. 177. 
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tion untenable. They might at first sight appear to be supported 
by the case of Hitchcock v. Northwestern Insurance Company,! 
but a careful reading of that case will put a totally different aspect 
upon it. This wasa case of marineinsurance. The owners of the 
vessel, after effecting insurance, gave a bill of sale of her to A., 
who immediately gave back a bill of sale of the same vessel, con- 
ditioned, however, to be void on the payment to the original 
owners of $4,000 in certain installments. The vessel passed into 
the possession of A. The policy was not assigned to A., but was 
held by the owners as security for the payment of the $4,000. 
The insurers were not notified of this transaction. The policy 
contained a clause against ‘* transfer or termination of the inter- 
est of the assured, by sale or otherwise.’’ The following is an 
abstract of the opinion of Selden, J.: As this clause operates 
by way of forfeiture it is to be construed strictly, and must be 
understood to mean a transfer or termination of the whole insur- 
able interest of the assured in the property. So long as the 
assured retains such an interest that he may be a sufferer by a 
loss, the policy remains valid. The two instruments in this trans- 
action must be taken together; they constitute but one act. Thus 
considered, their effect is not that the seller parts with his whole 
interest for any space of time, however short, but that his inter- 
est, heretofore absolute, is now made defeasible. This is the 
obvious intention of the parties. The right retained by the 
grantor, whatever it was, was an insurable interest, and the 
policy was therefore not defeated.? 

We shall find an instructive discussion of this question in a 
recent case (1873) from the same court. The review of the 
authorities and the opinion of the court is indeed so useful that 
it requires a somewhat extended notice. The condition in the 
policy was: ‘*If the property be sold or transferred, or any 
change takes place in title or possession, whether by legal pro- 
cess or judicial decree, or voluntary transfer or conveyance, 
without the consent of the company indorsed hereon, the policy 
shall be void.’’ The court holds that the word ‘ property ”’ as 


126 N. Y. 68. 2 Hitchcock v. Northwestern Ins. Co., 
26 N. Y. 68; Stetson v. Mass. M. F. Ins. 
Co., 4 Mass, 336. 
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here used means the corpus of the thing insured, as distinguished 
from the interest therein of the assured. It does not mean the 
estate, or quantity, or quality of interest, but the corporate 
property covered by the policy. In some other policies which 
have been adjudicated upon, the ‘‘ interest of the assured is 
expressly forbidden to be alienated. In the latter case, no 
changes affect the policy so long as the insured retains an in- 
surable interest. This was the position in Hitchcock v. North- 
western Insurance Company.’ But in the case at bar the 
conditions are broader, and intended to cover any changes in the 
title or possession, irrespective of any insurable interest which 
might arise or remain upon a given change in the title. ‘* The 
condition is not capable of two readings, and the courts have no 
right under the pretense of interpretation to nullify a material 
provision inserted for the reasonable protection of the insurers, 
and thus exercise a dispensing power in favor of the insured. 
It can not be said that a conveyance of the fee, and the taking 
back a mortgage for the purchase-money is not as well a sale or 
transfer as a change of title. It is sufficient, to put an end to 
the policy, that there has been a change in the title ; and no one 
can say that a conveyance of the fee and substituting the inter- 
est of a mortgagee in the assured, is not a substantial change in 
the title. The fact that, to preserve equities and exclude liens 
which might otherwise defeat purchase-money liens, courts re- 
gard a deed of conveyance and purchase-money mortgage as 
simultaneous, and the rights of the parties as if the title to the 
amount of the mortgage interest had never passed out of the 
grantor, does not aid in construing this contract, or tend to 
establish the claim of the respondent that there has been no 
transfer of the property.’’ ? 


Ill. Assignment as Collateral Security. —In general terms it 
may be said that an assignment of the property insured as col- 
lateral security, without notice to the company, is not such a 
‘‘sale, transfer, or change of title’’ as to avoid the policy.® 


1 Supra. 8 Ayres v. Hartford Ins. Co., 21 Iowa, 
2 Savage v. Howard Ins. Co., 52 N.Y. 193. 
505. 
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But under a clause forbidding an assignment of the policy or any 
interest in it without the company’s consent, it was held that this 
applied not only to a transfer of the property and consequent 
assignment of the policy, but also to an assignment of the policy 
as collateral to secure the payment of a debt.’ This clause is 
now so generally used that the law may now be regarded as 
settled in this particular. Another case properly falling under 
this head was as follows:* F. owned certain houses, and had 
effected insurance upon them. A certain trust company held his 
note for $5,000, payable in one year. He gave to the trust 
company as security a trust deed of the insured premises, pro- 
viding that the possession of the property, as well as the rents, 
issues and profits, should remain in F. until default was made in 
the payment of the note, but that the title should be in the trust 
company. The latter, in the same instrument, agreed to reconvey 
to F. or his assigns on payment of the note. The insurance 
company consented that an indorsement be made that the loss, if 
any, should be payable to the trust company. Shortly after the 
maturity of the note, the rights of all parties being still as above, 
and F. remaining in possession, the houses were burned. It was 
held that the trust deed was not such an ‘‘alienation’’ of the 
property insured as to avoid the policy; it rather created a lien 
on the property, and suit was well brought by F.? But it is 
apprehended that this decision could not be maintained under a 
condition against assigning or pledging the property insured. 


IV. Incomplete or Executory Contract of Sale. — Under this 
branch, also, of the general subject it will be necessary to keep 
in view the general principle that ¢/tle must have passed in order 
to invalidate the contract of insurance. The questions here pre- 
sented are not free from doubt, but safe conclusions may always — 
be reached by a close regard to the status of the contract of sale 
and the respective rights of the parties under it at the time of 
the loss. Thus it may be laid down as a rule of general applica- 
tion, that if title has not vested in the vendee, under such a con- 
tract, nor possession been delivered to him, even though one or 


1 Ferree v. Oxford Ins, Co., 67 Pa. St. 2 Virginia Ins. Co. v. Feagin, 62 Ga. 
873. 516. 


aver 
i 
t 


CONTRACTS OF INSURANCE, 905 


more installments of purchase-money may have been paid, the 
insurance effected by the vendor remains in force.’ The ques- 
tion is, who is to be considered the owner of the property? If 
the parties have agreed that the title shall remain in the vendor 
until all payments are made, the insurance is not invalidated by 
anything that may have passed between them prior to such con- 
summation. It is immaterial then whether or not the vendee 
will be compelled to complete his purchase notwithstanding the 
loss, though in the former case equity would probably raise a 
trust in his favor. In the absence of such agreement the state 
of the title must be determined from the surrounding circum- 
stances, and upon this will depend the validity of the insurance. 
Some illustrative cases will bring out these principles in clearer 
light. In a well considered case in Massachusetts the facts were 
as follows: The plaintiff had made a written agreement with one 
Weed to sell to the latter all the stock of ice owned by plaintiff 
and stored in certain ice-houses which, with their contents, were 
covered by policies of insurance in the defendant corporation 
and others. It was a sale upon time, and one installment had 
been paid when the loss occurred, but the title to the property 
was understood by the parties to remain in the plaintiff, as did 
also the possession. Weed brought his action against the ice 
company to recover the first installment paid by him on his pur- 
chase. He obtained a judgment, which was affirmed on appeal. 
And thereupon the ice company brought this and other actions on 
their policies of insurance. Hoar, J., said: ‘* The question at issue 
in these cases is settled by the judgment of the court in Weed v. 
Ice Company. When the ice was destroyed, it was the property 
of the ice company; and though they had made a contract to sell 
it to Weed, and had received an installment of the purchase- 
money, the property had not passed ; it remained at their risk, 
and when the execution of the contract became impossible, they 
were bound to refund what had been paid to them, as money re- 
ceived on a consideration which had failed. Res perit domino. 


1 Trumbull v. Portage Ins. Co., 12 Co. v. Stewart, 19 Pa. St. 48; Insurance 
Ohio, 305 ; Washington Ins. Co. v. Kelley, Co. v. Updegraff, 21 Id. 518; Tallman v. 
82 Md. 421; Tittemore v. Vermont M.F. Atlantic Ins. Co., 8 Keyes (N. Y.), 87. 
Ins. Co., 20 Vt. 546; Perry County Ins. 
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The plaintiffs’ interest was as great at the time of the loss as at 
the time when their policies were effected ; and they are entitled 
to recover the full extent of their claim.’’! 

In a case before the Supreme Court of Pennsylvania, the 
property was destroyed by fire before the time fixed for the 
making and delivery of the deed. It was held that, as between 
vendor and vendee, the vendor was no longer the real owner ; 
for whatever benefit might sccrue to the property was the 
vendee’s, and also any loss that might occur. But as regards 
all third parties not privy to the sale, the vendor was still to be 
regarded as the owner of the property. So the company was 
liable to the vendor for the amount of the loss, but the latter 
must hold it in trust for the vendee.?. This doctrine, of the trust 
with which the fund is clothed in the hands of the vendor, is one 
that has always been carefully guarded by the courts, as neces- 
sary to the equitable adjustment of the rights of parties. Thus 
in another case of an executory contract of sale, the court 
thinks that there can be no question but that the vendor had an 
insurable interest. The contract of sale was incomplete, and the 
making of title to the vendee depended upon further payments 
by him. The vendee had a contract which, if perfected, would 
entitle him to the full legal title, and pending its completion he 
had an equity to the extent of what he had already paid, but 
both depended on the completion of the contract. This was an 
interest in the property, but not a title orownership. The nature 
of this equity and how it will result, is entirely between the 
parties and privies, and it is incompetent to strangers to assert 
it. Under circumstances of an incomplete sale, like this, the 
money due on the policy, as between the company and the ven- 
dor, belongs to the latter, but in equity it will enwre to the bene- 
Jit of the vendee. This is equitable, because the vendor holds 
the title in trust for the vendee, who is bound to take it, and by 
this method of payment the vendor is secured of his purchase- 
money, while the vendee is aided that much in his payment 
of it.’ 


1 Boston and Salem Ice Co, v. Royal 2 Reed v. Lukens, 44 Pa, St. 200. 
Ins. Co., 12 Allen, 381; Trumbull »v. Por- 5 Hill ». Cumberland Valley Mut. 
tage Ins. Co., ante. Co., 59 Pa, St. 474. 
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If the entire price has been paid by the vendee, but the title 
has not yet passed to him, so that as against the company the 
right of action still subsists in the vendor, the latter will be held 
as a trustee for the purchaser in respect of the loss paid by the 
company. And if an installment yet remains to be paid, at the 
time when the loss is paid by the company, but the purchase is 
subsequently completed, then, in an action by the company 
against the vendor, it has been held that the company is entitled 
to have the benefit of any payment made by the vendee to the 
vendor before the fire. That is, while the company can not 
strictly speaking recover back the money so paid by it, yet it is 
entitled to have such part of the purchase-money set off against 
the vendor’s claim against it. And if the loss is thereby ex- 
tinguished, then the company is entitled to recover the full 
amount paid by it — not the identical money so paid, but out of 
the funds already passed as purchase-money on the property. It 
is analogous to the right of subrogation. These views are ex- 
pressed at some length in a recent English case,' and ure based 
upon the following reasons: By the completion of the purchase 
the vendor has received the full and entire value of the 
property. Now, a fire policy is a contract of indemnity. And 
on such a contract no more can be recovered than the loss actually 
sustained. If, therefore, the insured had already received the 
full price of his property, he has sustained no loss, and the in- 
surers are entitled to recover back the amount paid by them. 

Finally, the same principles will apply to the case of a sheriff’s 
sale or sale by order of probate court, where anything remains 
to be done to complete the purchaser’s rights. The sole ques- 
tion is whether or not title has passed. Thus in a Pennsylvania 
case, W. bought the property at a sale made by order of Orphan’s 
Court, the terms of which sale were half cash, balance in one 
year. He paid the first installment, took possession and made 
improvements. But before the year expired the property was 
destroyed by fire. The policy contained a clause requiring the 
interest of the assured to be that of entire, unconditional, and 
sole owner. Sharswood, J., said that the plaintiff’s title was an 


1 Castellain v. Preston, 49 L. T. R. (N. 8.) 29. 
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equitable one, but it gave him the entire, unconditional, and sole 
ownership, subject to the unpaid balance of purchase-money, 
‘* It is true the legal title was in the vendors, but they could use 
it only to enforce the payment of the price agreed upon. In 
this respect it is exactly the case of a mortgage, which vests the 
legal title in the mortgagee for the same purpose. Had the 
property been swallowed up by an earthquake, the entire loss 
would have fallen on the plaintiff.’’! However, to show that 
these rules are applied with strictness, we may cite a case 
(decided by the same judge) where the loss occurred at an 
earlier period in the transactions. The insurance was made to 
Forney in 1857. The company was a mutual one, and there was 
the usual clause against ‘* alienation, by sale or otherwise.’’ F. 
died in 1869. In the following year his administrator obtained 
an order of Orphans’ Court for the sale of decedent’s real estate 
(on which was the building insured), for the payment of his 
debts. The property was sold on January 17. The order of sale 
was returnable February 14, and the purchase-money payable 
April 1. On February 7 the building was burned. Afterward 
the sale was duly confirmed. In an action by the administrator 
against the company, it was held that this sale was not such an 
alienation as to defeat the policy, before its confirmation by the 
court. Prior to that, the legal title remained in the personal 
representatives of the assured.’ 


V. Bankruptcy or Insolvency. — It seems to be clearly settled 
law that the appointment of an assignee in bankruptcy, and the 
vesting in him of the assured’s property for the purposes of the 
appointment, is such an alienation as to terminate the contract 
of insurance. And it is immaterial whether the proceedings 
were instituted on the bankrupt’s own motion or were involun- 
tary and compulsory. ‘There are two cases which will serve to 
illustrate this doctrine and explain the grounds upon which it is 
based. The first is from Maine, and the facts were as follows: 
D. and L. were partners, and as such had insured their mill. 


1 Millville Ins, Co. v. Wilgus, 88 Pa. 2 Farmers’ M. Ins. Co. v. Graybill, 74 
St. 107; Chandler v. Commerce Ins. Co., Pa. St. 17. See, also, McLaren v. Hart- 
Id, 224. ford Fire Ins. Co., 1 Selden, 151. 
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There were mortgages upon it, and this action was brought by 
the mortgagees. After the insurance was effected, D., on his own 
application, was decreed a bankrupt, under the United States 
bankrupt law of 1841, and his assignee was appointed. The 
court, after describing the origin and utility of the clause against 
alienation, says that, by the proceedings in bankruptcy, D. was 
absolutely divested of all his property and the same was vested 
in his assignee. And whereas it had been suggested in argument 
that the proceedings in bankruptcy might have been stayed and 
the property vested in D., still this contingency was regarded by 
the court as too remote to leave any insurable interest in the 
bankrupt. After the decree, he had no right to reclaim the 
property; he had no right thereto in law or equity. And 
although his assets might have been more than sufficient to dis- 
charge all claims, and therefore this property might have been 
returned to him as surplus, yet this is not the true test to deter- 
mine whether there has been an alienation. One may be in- 
terested in the proceeds of alienated property, and yet have no 
right to the property itself. The company had the right of 
selection and were willing to insure the property while the owner- 
ship and possession of it remained in D. and L.' The second 
case is from New York. After the insurance and previous to the 
fire, involuntary bankruptcy proceedings, instituted against the 
assured, resulted in his being adjudged a bankrupt, and the reg- 
ister in bankruptcy conveyed and assigned to the assignee all his 
estate real and personal. The clause in the policy read, ‘if the 
property be sold or transferred or any change take place in title 
or possession, whether by legal process or judicial decree, or 
voluntary transfer or conveyance, this policy shall be void.’’ 
It was held that the clause was broad enough to include regular 
proceedings in bankruptey.? 

In the case of a voluntary assignment for the benefit of cred- 
itors, the opinion has been strongly expressed that this also is such 
an alienation of the property as to release the insurers from liability. 
The priucipal case on this point is that of Young v. Eagle Fire 
Insurance Company, decided by the Supreme Court of Massa- 


1 Adams v. Rockingham Ins, Co., 29 2 Perry v. Lorillard Ins. Co., 61 N. Y. 
Me, 292. 214, 
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chusetts in 1859. Dewey, J., said: ‘* That this property was in 
fact alienated must be admitted. Such a deed to the assignees, 
by the terms of the statute, ‘ shall vest in the assignees all the 
property of the debtor, both real and personal, which he could 
by any ways or means have lawfully sold or conveyed.’! The 
legal estate is as effectually passed from the debtor, as if he had 
conveyed the same by a deed of warranty to a third person. The 
only ground for maintaining any distinction is, that this was a 
sequestration of the property for the benefit of creditors, under 
the provisions of the statute. As respects this policy, the dif- 
ference is immaterial. The legal interest is gone; the right of 
possession is gone. Neither those who hold the estate, nor those 
for whom it is held, are members of the company, or liable to 
be assessed for future losses that may occur on other policies :’’? 
citing Adams v. Rockingham Insurance Company.’ Questions 
of this sort, however, must always be decided with special refer- 
ence to the statutory provisions of the State where the cause of 
action accrues, in regard to such assignments. If the local law 
requires all the creditors to come in, and discharges the debtor 
from all liability upon the due execution of the assignment, then 
of course the deed of assignment removes from him all interest in 
his property and must be regarded as an alienation. But if he 
remains still liable to any of his creditors, notwithstanding the 
assignment, the better doctrine seems to be that the debtor re- 
tains an insurable interest in the property, and hence the policy 
is not avoided. 

In regard to the case of the insured property being taken in 
execution, there has heretofore been some doubt as to what acts 
would divest the assured of his ownership to such an extent as 
to avoid the policy. But it is now settled that only an actual 


sale will have this effect —a mere levy of execution is insuffi- 
cient.* 


1 Stat. 1838, ch. 163, sect. 5. * Franklin Fire Ins. Co. v. Findlay, 6 

2 Young v. Eagle Fire Ins. Co., 14 Whart. 483. In this case the sheriff 
Gray, 150; Dadman Mfg. Co. v. Worces- levied upon the goods, made an inven- 
ter M. F, Ins. Co., 11 Mete. 484; Hazard tory, nailed up the windows of the build- 
v. Franklin Ins. Co., 7 R. I. 429. ing where they were stored, locked the 
3 Supra. door and carried away the key. The fire 
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VI. Transfer by Death of the’ Assured —If the condition 
in the policy is against ‘‘ alienation by sale or otherwise,’’ the 
validity of the policy will not be affected by the death of the 
assured and the passing of the estate to his personal repre- 
sentatives.’ But if ‘* change of title ’’ is prohibited, the liability 
of the insurers must be regarded as terminated with the life of 
the assured. For in the latter case the title is unquestionably 
changed by vesting in the executor or administrator.? In the 
case of Burbank v. Rockingham Insurance Company these views 
are canvassed at some length, and as the case has acquired a con- 
siderable weight and authority, a somewhat extended review 
of it may not be unprofitable. The following is a brief syn- 
opsis of the facts: Samuel Burbank procured the property to be 
insured by the defendant corporation in February, 1845. He 
died intestate in September of the same year. In February, 
1847, the property was totally destroyed by fire. The company 
refused payment of the loss on the ground that the policy had 
become void upon the death of B., under a clause against 
‘¢ alienation by sale or otherwise.’’ This action is by the ad- 
ministrator of B. against the insurers. Opinion by Eastman, J. 
To alienate is to transfer title and possession to another. As 
understood at common law, it means to voluntarily part with the 
ownership of the property, by bargain and sale, or by some con- 
veyance, or by gift or devise. The right to alienate was a right 
to divert the property from the heir. It differs from descent in 
this, that alienation is the voluntary act of the owner, while 
descent is only the legal consequence of his decease. A con- 
veyance by sale is an alienation which takes effect at once; a 
devise is an alienation which takes effect from the death of the 
testator; but property not conveyed away nor devised is not 
alienated at common law. There is indeed a species of involun- 
tary alienation, where property is taken in execution, but that is 


then occurred. Held, not such achange Clark v. New England M. F. Ins. Co., 6 
of ownership as to avoid the policy. The Cush. 

seizure of the goods did not divest 1 Georgia Home Ins. Co. v. Kinnier, 28 
the insured of his whole and entire in- Gratt. 88. 

terest and ownership. He still retained 2 Lappin v. Charter Oak Ins. Co., 58 
the general rightof property. See, also, Barb. 825. 
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a statutory matter and foreign to this discussion. The court has 
examined the charter, policies, and by-laws of the company, and 
finds no good reason to extend the meaning of ‘* alienation ’’ be- 
yond its common-law signification. The contract of insurance 
ought to be (as it is) terminated bya sale or devise of the 
property; for the purchaser or devisee can himself procure the 
property to be insured. ‘* But where the property passes into 
the hands of an administrator, and is held by him for the credi- 
tors or heirs, who may be numerous and scattered, the same 
reason does not exist. It would in many instances be difficult, 
if not impossible, for them personally to effect an insurance, and 
it could only be done by the administrator for their benefit; and 
in such instances the property would necessarily be uninsured 
during the time intervening between the death of the assured 
and the appointment of the administrator.’?! The court also 
inquires, if the death of the assured works an avoidance of the 
policy, what force can be given to the clause ‘insures 8S. B., his 
heirs, executors, administrators, andassigns.’’ But this question 
seems to be answered by the reflection that according to that 
clause the company also insures his assigns; yet an assignment 
of the property, if unauthorized by the company, clearly avoids 
the policy. Therefore the clause must evidently be understood 
as adding ‘*‘ provided the conditions of this policy, as to notice 
to the company, are complied with.”’ 

In what we have designated as the ‘‘ modern formula,”’ ail 
cases of intestacy and of property not specifically bequeathed are 
removed from the operation of the condition by the exception, 
**in case of succession,’’ etc. 


VII. Transfer of Interest between Partners.— If the insur- 
ance is effected for the benefit of two persons, copartners in 
business, and upon partnership property, and if subsequently the 
one releases or transfers to the other the whole or a part of his 
interest in the property, is this such an alienation or sale as to 
defeat the policy? The question has not yet been judicially 
settled. On the one hand, it has been held that this should not 


1 Burbank v. Rockingham Ins. Co., 24 N. H. 550. 
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be regarded as a cause of forfeiture under the condition against 
alienation.’ And on the other hand, the opinion has been ex- 
pressed that such a transaction is clearly within the prohibition.’ 
And a third doctrine has been advanced, to the effect that, while 
an action can not be brought in the name of the original mem- 
bers of the firm jointly, yet the assignee (or members who pur- 
chased the other’s interest) may maintain his suit for the amount 
of his interest as it stood before the transfer In this conflict of 
judicial opinion it is only possible to review the authorities, and 
conclusions must be based upon the apparent preponderance of au- 
thority. We begin with the New York decisions. In an early case 
in that court, Murdock v. Chenango Insurance Company, it was 
held that if A. and B. are tenants in common of the property, and 
B. releases all his rights therein to A., the action against the com- 
pany can not be maintained by A. and B. jointly.* This decision 
was followed, two years later, in Tillon v. Kingston Mutual Insur- 
ance Company, where it concerned three partners in a flouring mill, 
who, after effecting insurance, assigned their policy as collateral 
security for the payment of a certain mortgage to K., which as- 
signment was assented to by the company, and subsequently one 
of the three sold out his interest to the others. It was held that 
the parties insured could not recover for their own benefit ; but 
that K., the assignee, might recover the amount of his interest on 
the ground that after an assignment of the policy, made with the 
consent of the insurers, no act of the assignors skould be allowed 
to prejudice the rights of the assignee, inasmuch as the assign- 
ment creates new and mutual obligations between the assignee 
and the company.’ This opinion was a reversal of the same case 
before the Supreme Court. But the opinion of the Supreme 


1 Texas Banking Co. v. Cohen, 47 Hartford Ins. Co. v. Ross, 23 Ind. 179; 

Texas, 406; Dermani v. Home Mut. Ins. Malley v. Atlantic F. and M. Ins, Co., 19 

Co., 26 La. An. 69; Burnett v. Eufaula Rep. No. 3, p. 73. 

Ins. Co., 46 Ala. 11; Buffalo Steam En- 8 Hobbs v. Memphis Ins. Co., 1 Sneed, 

gine Works v. Sun Mut. Ins. Co., 17 N. 444; Murdock v. Chenango Ins. Co., 2 

Y. 412; Hoffman v. tna Fire Ins. Co., Comst. 210. 

82 N. Y. 405. * Murdock v. Chenango Ins. Co., ante. 
2 Finley v. Lycoming Ins. Co., 30 Pa. 5 Tillon v. Kingston Mut. Ins. Co., 1 

St. 311; Buckley v. Garrett, 47 Id. 204; Selden, 405. 

Howard v. Albany Ins. Co., 8 Den. 301; 
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Court was approved in Buffalo Steam Engine Works v. Sun 
Mutual Insurance Company,' and the holding of the present court, 
so far as it denies the right of the partners to recover, was dis- 
affirmed. But a later case squarely decides that the sale by one 
partner to the others of his interest in the property insured, and 
his retirement from the firm, does not work an avoidance of the 
policy. The opinion (a long one) begins with a review of all the 
previous authorities on the point in that State. Murdock v. In- 
surance Company is distinguished, and Tillon v. Insurance 
Company again overruled. The court continues: ‘It is quite 
apparent, therefore, that in this State there is a decisive prepon- 
derance of judicial authority against the recognition of a sale by 
one to another of the insured as cause of forfeiture within the 
meaning of the proviso. But if the authorities were in equipoise 
and the solution of the question depended upon general reasoning 
and the application of settled and familiar principles of law, 
our conclusion would still be in accordance with that of the 
court below.’’? The general reasoning then proceeds upon the 
ground that the words ‘* sold and conveyed’’ are vague and in- 
definite, and ought to be construed strictly against the company, 
and it is the opinion of the court that they were not intended to 
apply to changes of title or interest among the parties concerned, 
but only as a restriction against the conveyance of proprietary 
rights in the subject-matter of the contract to third parties, 
strangers. 

In Pennsylvania an opposite view prevails. In one of the 
older cases (but which has since been followed and affirmed) the 
facts were as follows: Finley and Stanley were partners in busi- 
ness and the insurance was on firm property. The policy con- 
tained the usual clause against ‘ alienation by sale or otherwise.”’ 
Before loss the partnership was dissolved, F. parting with all his 
interest to S. On the appeal it was urged by plaintiffs that this 
was not a case provided for in the clause against alienation, that 
the property was partnership property and remained in original 
hands, and that the transfer by F. was only a release of his 


117 N.Y. 412. sie Mut. Ins. Co., 23 Barb. 627, and 
2 Hoffman v. Aitna Fire Ins. Co., 82 Wilson ». Gennesee Ins. Co., 16 Id. 511. 
N. Y. 405. See, also, Day v. Poughkeep- 
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interest to S. But the court replied: ‘* The stipulation regards 
alienation ‘ by sale or otherwise.’ If what took place between 
F. and S. passed the interest in the property of the former to the 
latter, then that was, within the terms of the condition — it was 
alienated by sale; but if not, it was alienation ‘ otherwise.’ It 
was against alienation the prohibition was leveled, and the mere 
use of terms will not defeat the intent. That a sale by one 
partner to another is within the prohibition can not be doubted ; 
there is no exception in its favor in the instrument, and the terms 
used give no room to imply any.’’! 

The case is slightly different where the assured takes another 
person into partnership with him, contributing the property 
covered by the insurance to the assets of the firm. But it is 
apprehended that the above doctrines would be held respectively, 
by the courts from which they emanated, to apply in this instance. 
And indeed it has been very recently held that under such 
circumstances the policy would become void.” 

Where the retiring partner takes a mortgage on the property 
to secure the payment of the price of his interest, it has been 
held that the policy will not be impaired, the decision being based 
on the ground that he still retains an insurable interest in the 
property.® But in this case the court expressly refrains from 
giving an opinion as to what would have been the effect on the 
policy if he had retained no interest. 

Where the policy contained a clause against ‘‘ any transfer or 
change of title in the property insured, etc., or of any undivided 
interest therein,’’ it was held that an assignment of his interest 
by one partner to the two others was a transfer of an undivided 
interest and hence released the insurers.‘ 


H. Buack. 
WILLIAMSPORT, Pa. 


1 Finley v. Lycoming Ins. Co., 80 Pa. Sup. Ct. of Massachussetts, 1883, 17 Rep. 
St. 311, ante. 245. 

2 Malley v. Atlantic F, & M. Ins. Co., * Dix v. Mercantile Ins. Co., 22 Il. 
Sup. Ct. of Connecticut, 1884, reported 277. The same principles have been 
in 19 Rep. 78. applied to proceedings in partition as 

3 Powers v. Guardian Assurance Co., between tenants in common. Barnes v. 

Union Ins. Co., 51 Me. 110. 
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NOTES. 


Montana Bar Association. — Bar associations are springing up even 
in the territories. Montana has lately organized one, and it appointed 
delegates to the American Bar Association, though, we believe, they did 
not attend. The example of Montana in this regard is worthy of imi- 
tation. 


DamaGces FoR NeGuicenrty Mutitatine A Corpse. — The Supreme 
Court of South Carolina, in a curious case which has lately been before 
it, have decided that an administrator of a deceased person can main- 
tain an action against any one who negligently or willfully’destroys the 
wearing apparel on the corpse, though he can not maintain an action for 
the negligent or willful mutilation of the corpse itself. 


Borcortinc. — Lord Coleridge and Lord Justice Fry, in a recent 
English case, declare it to be the undoubted law of England that what 
is known as ‘‘ boycotting,’’ which is understood to be a conspiracy to 
injure one in his trade or business, by letting him alone and by com- 
pelling others to let him alone, is both actionable and indictable at 
common law. 


Courts Wuich are Aspove THE Law. —In turning over the pages 
of the West Coast Reporter and the Federal -Reporter, one often dis- 
covers something in the decisions of the Federal courts of the Pacific 
Coast which gives him the impression that the judges of those courts 
have drifted into the idea that they administer akind of law which is en- 
tirely outside of and above the State laws. The doctrine upon which the 
Supreme Court of the United States settled in the interests of com- 
merce, that there is a Federal law of commercial paper distinct from 
the State law, is one of the entering wedges which has led to the propa- 
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gation of this judicial heresy. The recent case of Lakin v. Sierra 
Buttes Mining Company,’ is an illustration of whatwe mean. ‘The action 
was a suit in equity in the Circuit Court of the United States to enforce 
a constructive trust in certain lands and mines in California. Stripped 
of legal jargon, it was an action to recover land, or an interest therein. 
It was held that the State statute of limitations did not apply, except by 
analogy in applying the equitable doctrine of laches. Mr. Circuit 
Judge Sawyer said : — 


‘“‘Defendant’s counsel now rely mainly on adverse possession and the stat- 
ute of limitations, and they endeavor to plead the statute of limitations. This 
is the defense, and only defense, earnestly pressed. This is an equity case, and 
the statute of limitations, as such, is not a defense in a court of equity of the 
United States. On the equity side of this court, the only defense is laches in 
not pursuing the party’s remedy for such time and under such circumstances 
as renders it inequitable to grant the desired relief — that the claim has become 
stale, so as to render it inequitable to enforce it. A court in equity, in analogy 
to the statute of limitations usually adopts the statute limit as to the time 
for enforcing the claim, unless there are other equitable circumstances, which 
are deemed sufficient to relieve the party claiming the right from the charge 
and consequences of laches. In this case the defendant undertakes to set up 
the statute of limitations, as a statute of limitations, and, as such, a bar to the 
suit. [tis claimed by complainant that the statute is insufficiently pleaded, the 
defense being alleged, in the form authorized by the State code of civil proced- 
ure, ‘* that the cause of suit is barred by section 343 of the code of civil pro- 
cedure of the State of California.’’ That is simply and purely a plea of the 
statute of limitations in the form which is recognized by the State practice, but 
which is not adopted in this court, as the code of civil procedure has no appli- 
cation on the equity side of the court. The defendant has also in another 
form attempted to set up the facts which show an adverse possession for the 
period prescribed by the statute, in addition to pleading the statute of limita- 
tions in the form prescribed by the code. Staleness or laches are not alleged 
in any other way than as thus indicated. But no formal plea of the statute of 
limitations or of the special facts is necessary to raise the defense of laches, 
neglect, or acquiescence in a court of equity. These defenses are peculiar to 
courts of equity, and will be enforced in proper cases, wherein the facts appear- 
ing call for it, whether they arise upon the bill and pleadings, presented to the 
court, or upon the whole case, as disclosed by the evidence. The court will 
often take notice of it, even though the objection is not made by the parties.? 


One would naturally suppose, referring back to his law school educa- 
tion, that such an action is local and governed by the local law, and 
that if the local law, on grounds of public policy, says that a person out 


1 8 W. C. Rep. 50, 57. 2 Wall. 87; Sullivan v. Portland, etc. 
2 Pratt v. Cal. Mi. Co., 9 Saw. 363, 94 U.S. 811. 
365, and cases cited; Badger v. Badger, 
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of possession of land shall not have a legal remedy to recover posses- 
sion, or to establish an interest therein, after the lapse of a certain 
length of time, every court, State or Federal, in which such an action 
should be brought, would be bound to administer that law, — not ‘* by 
analogy,’’ not as a mere matter of grace or judicial discretion, but be- 
cause it is the law of the place where the land is situated. But we find 
that in such cases as in many others the Federal courts place them- 
selves above the law, and fall back on the old worn-out doctrine of the 
Engiish chancellors, that courts of equity apply statutes of limitation, 
not because they are bound by them, but ‘‘ by analogy.’’ The early 
doctrine of equity had this sensible foundation, that when the legisla- 
ture enacted statutes of limitation which did not use apt words to make 
them apply to the court of chancery, it was a matter of mere interpre- 
tation that they were binding only upon the courts of law. But in Cali- 
fornia, for instance, where legal and equitable remedies are fused under 
a code, and where, consequently, statutes of limitation are binding as 
matter of law in the State courts in every kind of action, whether legal 
or equitable, because the legislature intended that they should be so 
binding, why should they not, where the question is purely local, and in 
other respects admittedly governed by local law, be equally binding upon 
the courts of the United States in equity? No answer to this can be 
given, unless the plain truth is told, that the judges of those courts have 
insensibly drifted into the idea that they occupy a sort of autocratic 
position above the locallaw. They will apply it ‘* by analogy ; ’’ they will 
apply it when deemed reasonable; or they will set it aside altogether. 
Against these abuses, which strike at the foundation of our institutions, 
the lawyers have not the courage to raise a word of protest. The 
reason is, that those who have acquired such prominence that their pro- 
test would be listened to, are making money out of their practice in 
those courts, and, courtier-like, they stand by in complacent and un- 
patriotic silence, while the very principles of our government are over- 
thrown, and judicial discretion usurps the place of the written law. 


Tue OPENING OF THE EnGLisH Courts. —The London Law Times, of 
October 31, says that the previous Saturday was the first day of the Mich- 
aelmas Sittings, but the re-opening of the law courts was postponed until 
Monday. The Lord Chancellor, after entertaining the Judges, Queen’s 


Counsel, Benchers of the Inns of Court, and the Registrars and Masters. 


of the Supreme Court, at breakfast at the House of Lords, arrived a 
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the Strand entrance of the Royal Courts of Justice at 1:30. His lord- 
ship, preceded by his mace-bearer and other officials, proceeded in pro- 
cession up the central hall, and was followed by Lord Chief Justice 
Coleridge, the Master of Rolls (Lord Esher), and Lords Justices 
Cotton, Lindley, Bowen, and Fry, after whom came Mr. Justice Grove, 
Mr. Baron Huddleston, and Justices Matthew, Cave, Chitty, North, 
Hawkins, Pearson and Smith. A hearty reception was accorded the 
judges, the greeting to the Lord Chancellor and the Master of the Rolls 
. being especially marked. The judges proceeded to their respective 
courts, and business was begun at two o’clock. . 

Subsequently, in pursuance of ancient usage on the first day of the 
Michaelmas Sittings, the Lord Mayor elect (Mr. Alderman Staples) was 
received by the Lord Chancellor at the House of Lords for the purpose 
of having conveyed to him an intimation of the approval of her Majesty 
of his appointment as chief magistrate. 

Later in the day a special session of the Central Criminal Court was 
held at the Sessions-house, in the Old Bailey, for the attendance of her 
Majesty’s judges to fix the days for holding the sittings of that court in 
the ensuing legal year. The judges present were the Lord Chief 
Justice, Mr. Justice Lopes, Mr. Justice Cave, Mr. Justice Day, and 
Mr. Justice Smith. On the judges coming into court, Mr. Reed, the 
Clerk of Arraigns, announced that the following days had been fixed for 
the commencement of the sittings: November 16, December 14, Jan- 
uary 11, February 8, March 8, April 5, May 3, May 31, June 28, 
August 3, September 13, and October 25. 


AGRARIAN Rerorm ENGLAND. — The question of land reform in 
England is being pushed forward with extreme persistency by the lead- 
ers of the Radical party, such as Mr. Chamberlain and Mr. Collings. 
They boldly propose a ‘‘ leasehold enfranchisement,’’ which shall con- 
sist of a compulsory taking of land by the State under the power of 
eminent domain, and the sale of it to the tenant. The English news- 
papers are debating the question at what price the land shall be taken. 
The Radicals insist that it shall be taken at the lowest market price. 
The Conservatives insist that it shall be at the value of the land to the 
owner. The latter proposition is the sheerest nonsense. The value of 
the land to the owner may mean any price that the owner may choose 
to set upon it. Such a provision in an agrarian law would render it 
completely nugatory, since the tenant could never afford to pay what 
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the landlord would have the greed to demand and the power to prove, 
as the value of the land to him. This new use which it is proposed to 
make of the power of eminent domain, is a thing to which we will 
have to come in the United States sooner or later. When we abolished 
the law of primogeniture, we thought that we had abolished an institution 
which alone prevented the distribution of land among the people. 
After a hundred years’ experience, we have seen that the abolition of 
primogeniture has not been effectual to secure this end. It will not be, 
as long as the power of devising all of one’s property to a single person 
is allowed to remain in our law. Nor will the abolition of this power 
in all cases be effectual. There are in this country, even in new States, 
like Kansas, Texas, and California — perhaps in the new States more 
than in the old ones — large tracts of land owned by single individuals 
and unused, to the detriment of the landless masses. These the State 
ought to take possession of under an agrarian law and resell at auction 
in small tracts to the highest bidder, paying the proceeds of the sale to 
the late owner. 


Tue Cry Acarsst Lawyers. —In his address before the twelfth 


annual meeting of the Incorporated Law Society (England), recently 
held at Liverpool, Mr. Henry Roscoe took occasion to speak thus of the 
clamor which political speakers and demagogues, titled and untitled, 
are just now making in that country against the legal profession: — 


“ Before I pass from this part of my subject [ must, on bebalf of our branch of 
the profession, enter a strong protest against the flood of abuse, misrepresenta- 
tion and invective by which we have been assailed of late, both by press cor- 
respondents and from the platform by gentlemen who, I can not help thinking, 
have been in many cases actuated by personal and ignoble motives in giving 
fresh impetus just at the present moment to an old and dying out prejudice 
against lawyers and their doings. We have, for electioneering and party pur- 
poses, been represented as a set of harpies who render the transfer of lands at 
any reasonable price impossible; who for their own selfish interest, have stood 
and stand in the way of all reforms; and who must be put down, or even swept 
away, before an effectual measure for the more easy, expeditious, and economi- 
cal transfer of land can be hoped for. Such are, in brief, the accusations made 
against us, but what are the facts of the case? We have, as can be readily shown 
by the records of our society, been the consistent supporters, and frequently 
the suggesters, of all the numerous improvements in the laws affecting real 
property which have been passed in recent times; we have labored, and labored 
not without effect, to facilitate, and not to impede the transfer of land; and we 
have supported, and successfully brought into actual operation, a scheme for 
the remuneration of solicitors by means of a most reasonable percentage scale 
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of charges, so that no man shall have a pecuniary interest in delay or in the 
needless complication of titles, and vendors and purchasers of land may be able 
at once, and by way of anticipation, to learn what a sale or purchase is likely to 
cost them. If we have not always been of one opinion as to the benefits likely 
to be derived from the registration of titles, it has not, I think, been from any 
selfish fear on our parts that we should thereby be injured in our pockets (any 
such fear being in my opinion, quite baseless), but because many of us have 
felt that (even putting on one side the great initial cost of placing titles on the 
register) evil rather than good would result from the change, and that the dis- 
advantages of officialism, and the delays and difficulties always incidental to it, 
more than counterbalance any good likely to arise from a system of registration. 
That these fears were not without ground has been amply shown by the working 
of the existing acts, which, according to my experience, and, I believe, that of all 
who have tried them, have by no means tended either towards expedition or econ- 
omy. It does not, of course, follow that, because no good has as yet been done, 
none can be done in the future in the direction indicated; but the failures of 
the past certainly go far to justify the opinions of those who have preferred to 
abide by, whilst attempting to improve, the present system. Our council has, 
within the last few weeks, taken the whole subject into consideration, and is 
preparing a careful and elaborate paper showing what our action has been in 
the past, and what our views are witn regard to the future; and I trust this 
paper will, in due time, be placed in the hands of every member of the new 
House of Commons and of others interested, and will not only place us and our 
conduct in a correct light before the country, but will be of material assistance 
in promoting sound public opinion on the subject.’ 


Smatt-pox Law. —The prevalence of small-pox in Montreal with 
an enormous death rate suggests the danger to which portions of the 
United States may be exposed from that dreadful scourge. The 
learned editor of the Montreal Lega! News, alert to fill his columns with 
articles on timely topics, has compiled some law on the subject of small- 
pox. We had quarantined the Legal News by keeping each number at 
a reasonable distance and in a cold place.! But these articles have a 
sort of attraction for the positive and negative poles of our editorial 
scissors. We therefore, after first giving the subject of our quar- 
antine a careful fumigation, have allowed our scissors to have their 
accustomed sway ; and here is the boreal editor’s small-pox law : — 


‘“‘The books contain a few cases which may be cited with reference to small- 
pox. One bears upon the responsibility of physicians in performing vaccination. 


1 N. B. Our editorial cat got into our and the next week died of a disease having 
refrigerator and ate two numbers of the all the symptoms of genuine “ Canadian 
Montreal Legal News, there quarantined, cholera.” 
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In London v. Humphrey,!it was held that the physician, while he does not 
guarantee the specific value of the vaccine virus, yet guarantees its freshness, 
so that if he inoculate a patient with virus in an altered state, constituting as 
it then would mere putrid animal matter, and erysipelas or injury to any limb 
necessitating amputation should ensue, he will be held responsible for the suf- 
fering, loss of time, and permanent injury to the patient. It is also the duty of 
a physician to take all possible care to prevent the spread of small-pox or other 
contagious disease. So, where the paper upon the walls of a room in which 
there had been small-pox patients had become so soiled and smeared with the 
small-pox virus as to make its removal necessary, a physician or other attendant 
may order the paper to be torn down, and it was held in Seavey v. Treble,? that 
the landlord can not maintain an action against the physician for doing this. 

‘*In England it is an indictable offense for a physician, or any one else, un- 
lawfully and injuriously to carry along or to expose in a public highway, on 
which persons are passing, and near tq,the habitations of others, any person 
infected with the small-pox, or any contagious disorder; and it is for the 
accused to show that the object of the carrying or exposure was lawful.’ These 
cases are referred to in Rogers’ Law and Medical Men. 

** Inoculation for the small-pox has been referred to as a thing actually per- 
formed in some recent cases. In England, since 1840, it has been an indictable 
offense to inoculate for the small-pox,* and the license of any physician contra- 
vening the act thereby becomes null. 

**A decision suited to the times was given by the Supreme Court of Iowa, 
June 2, 1885, in Gilbert v. Hoffman.> The court held that a hotel-keeper who, 
with the knowledge of the prevalence of small-pox in his hotel, keeps it open for 
business, and permits a person to become a guest, without informing him of the 
disease, will be liable for the communication of the disease to the guest, and 
the guest will not be precluded from recovering on the ground of contributory 
negligence in not making inquiries as to the truth of a rumor that there was 
small-pox in the house. The court said: ‘ Counsel for appellants contend that 
this evidence did not warrant the jury in finding for plaintiff, because (1) it 
does not show that defendants were guilty of such negligence as renders them 
liable; and (2) that plaintiff, by going to the house after she was informed of 
the rumor which was current as to the presence of the disease, and without in- 
stituting an inquiry as to its truth, was guilty of such contributory negligence 
as precludes a recovery. But this position can not be maintained. The jury, 
as we have seen, were warranted by the evidence in finding that defendants, 
with knowledge of the prevalence of the disease in the hotel, kept it open for 
business, and permitted plaintiff to become a guest without informing her of 
the presence of the disease. That they would be liable to one who became 
their guest under these circumstances and contracted the disease while in their 
house, and who was himself guilty of no negligence contributing to the injury, 


1 9 Conn. 209. 43 & 4 Vict., cap. 29, sect. 8; 30 & 31 
2 64 Me. 120 Vict., cap. 84, sect. 32. And by 16 Vict. 
’ Rex v. Burnett, 4 M. & 8.272; Rex (Can.) cap. 170, sect. 1, it was made an 
v. Sutton, 4 Burr. 2116; Rex v. Van- indictable offense in Canada. Consol. 
tandillo, 4M. & 8. 78. Stat. Can., cap. 39, sect. 1. 
5 238 N. W. Rep. 632. 
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there can be no doubt. The District Court properly left it to the jury to deter- 
mine whether plaintiff was guilty of imprudence or negligence in going to the 
hotel after she heard the rumor that the disease was in the house, without in- 
quiring further as to its truth; and they were told that if the circumstances 
were such as that ordinary prudence and care demanded that she should, 
before going to the hotel, make further inquiry as to the truth of the rumor, and 
she neglected to do this, and this neglect contributed to the injury, she could 
not recover. The instruction states the rule onthe subject quite as favorably to 
the defendants as they had the right to demand. By keeping their hotei open 
for business they in effect represented to all travelers that it was a reasonably 
safe place at which to stop; and they are hardly in a position now to insist that 
one who accepted and acted on this representation, and was injured because of 
its untruth, shall be precluded from recovering against them for the injury, on 
the ground that she might by further inquiry have learned of its falsity.”’ 


ConCERNING THE Practice OF CounseL or PocketinG FEEs 
AND Not ApreARING. — The relation of counsel and client in England, 
as is well known, does not subsist in contract. The barrister enjoys the 
disadvantage of not being able to maintain an action for his fee. On 
the other hand, he enjoys the immunity of not being liable to his client 
for his negligence. If the fee is tendered in advance he may pocket it 
and never appear. One would suppose, considering the high character 
of the English bar, that such a thing could hardly happen, and that if 
it should happen, the person guilty of it would be expelled from an 
honorable profession, unless he could show that his appearance was pre- 
vented by some good reason unforeseen at the time the fee was accepted, 
and that, having failed to earn the fee, he tendered it back to the solici- 
tor by whom it was paid to him. This is absolutely the least which is 
required in such a case by the dictates of common honesty. A con- 
trary course of conduct disgraces the legal profession in the eyes of all 
right thinking people. We venture to say that, notwithstanding the 
want of discipline in the legal profession in America and the laxness of 
professional morals among us, instances of this kind are very rare. We 
are sorry to learn from the English law journals that they are of daily 
occurrence in England, and that the practice is one of ancient usage. 
But prescription can not make wrong right, or turn larceny into honesty, 
and we are glad to see that the legal profession in England, goaded by 
an awakened public opinion, is at last turning its attention to this shame- 
ful abuse — an abuse doubly shameful because it appears to be practiced 
by the leaders of the bar, and more frequently practiced by eminent 
counsel whose hands are full of briefs, than by the poor juniors who are 
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working for briefs and for bread. Concerning this practice, a late 
number of the Solicitors’ Journal has the following : — 


“The question of the means to be adopted to put an end to the evil of the 
non-appearance of leading counsel to argue cases in which they have been in- 
structed has assumed a new aspect in consequence of the adoption by a large 
majority, at the Liverpool meeting, of Mr. Learoyd’s resolution that ‘in any re- 
form in the trial of causes the society be requested to advocate that the solici- 
tor upon the record shall, in the absence of his counsel, as of right, be entitled, 
if he elects to do so, to conduct the cause of his client.’ It is in the interest 
alike of bar and of solicitors that the scandal referred to should be put an end 
to, and our readers hardly need to be told that we should welcome any sugges- 
tion which was likely to prove @ffectual for that purpose. But there are some 
difficulties which should not be overlooked in considering the course now sug- 
gested. The matter must be looked at, first of all, from the point of view of 
the client. The evil to be remedied is that eminent advocates who have been 
retained at great cost to the client to conduct his case do not appear at the hear- 
ing, and the client has to pay the fee for services which have never been ren- 
dered. Is this grievance met by a proposal that some one else shall do the work 
of the delinquent advocate? What about the fee which has been paid witb the 
brief; is the client to lose this, and also to have to pay his solicitor for conduct- 
ing the case? Then, looking at the matter from the point of view of the solici- 
tor, is it likely that a solicitor who entrusts a case to one of the class of 
advocates to which we refer, will care to get up the case for argument on the 
chance of the leader’s non-appearance? If the leader appears, this work of the 
solicitor will be thrown away, and he will never receive a penny for his pains. 
Is it compatible with the engagements of solicitors in considerable practice 
that they should do this, or even that they should be personally present at the 
hearing of all the cases to which we refer? We shall be glad to know how these 
difficulties are to be surmounted. The suggestion also made by the Liverpool 
meeting as to placing the relationship of counsel and client on the basis of con- 
tract, opens up a question too wide in its bearings to be here discussed, but we 
may take occasion hereafter to consider it.’’ 


Law In Quebec. — American lawyers have not far to go to find a 
contrast, more marked perhaps than any furnished by the trans-Atlan- 
tic nations usually visited by tourists to that vigorous, rushing, ultra- 
modern species of civilization which is all included and described in 
the word ‘‘American.’’ They have only to take the short journey to 
Montreal, or, better still, to Quebec, and they will instantly be in the 
midst of a people which, in race, in religion, in customs, in short, in 
its whole social condition, presents a complete antipodes to the sur- 
rounding tribes. In no point, perhaps, is the contrast more strongly 
marked than in the matter of laws and jurisprudence, nor is the con- 


t 
t 
€ 
I 
I 
e 
( 


NOTES. 925 


trast, as Americans often assume, wholly in their favor. It is by no 
means a case of progress and enlightenment on the one hand, as against 
conservatism and stupidity on the other. When, for instance, we have 
a code which has borne and successfully answered the test of years ; 
when we bave a system of costs, based on business principles, fair to 
the client gnd not unjust to the lawyer; when we can truly say that 
every member of our bar is a well educated man; then, perhaps, we 
may allow ourselves to triumph over the civilians in the North. In the 
meantime we will do well to remember that many good things can come 
out of Nazareth, even though the Pharisees dwell to the south, in 
Jerusalem. 

The Civil Code of the province of Quebec, or Lower Canada, is in- 
deed a work meriting, as a whole, very high praise for clearness, con- 
sistency and completeness. Although the principles of the common 
law have in some respects gained a footing therein, notably in commer- 
cial matters, still the spirit of the civil law pervades the mass, and the 
best Quebec lawyers are (if we may express our personal opinion, with- 
out being charged with arrogance) somewhat out of their element when 
dealing with a point of common law, pure and simple. Trained and 
grounded in a system which is nothing if not logical and distinct, they 
find the common law a maze of detail and look in vain for the clear, 
well written sign-posts to which they are accustomed in their own 
proper territory. The question of the respective merits of the two rival 
jurisprudences is sometimes hotly discussed by the partisans of either, 
but, as the disputants generally know only their own side of the case, 
and, to tell the truth, are more usually actuated by prejudices of race 
and habit than by any real desire to deal with the merits of the contro- 
versy, these discussions are, as a rule, more amusing than instructive. 
About the same average amount of injustice is probably perpetrated 
under the shades of Pothier and Sirey as in the precincts sacred to Coke 
and Blackstone, and an assiduous cultivation of technicalities will pro- 
duce very much the same result, whether the litigation be in Montreal 
or New York. 

The praise which we have given to the civil codes can not be justly 
applied to the Code of Procedure, which, owing to the haste with which 
it was compiled, and a well meant but unsuccessful attempt on the part 
of its authors to combine the merits of the French and English systems 
of practice, abounds with inconsistencies and faults. It has been 
amended time and again by the legislature, and now presents a blotched 
and disfigured appearance, strongly suggestive of a patient suffering 
under an aggravated attack of small-pox. As a result of this, the 
natural tendency of legal proceedings everywhere to run into a tangle is 
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greatly increased in Lower Canada and the time of the judges is taken 

up to a very unnecessary extent with points of practice and informali- 
ties. The evil, however, is slowly remedying itself, and some of the 
recent amendments to the code are calculated to have a very beneficial 
effect, notably the one passed last session, which enables a party to a 
suit to examine his opponent as a witness. The step from this to the 
perfect admission of litigants as competent witnesses is not a very broad 
one, and, let us hope, will soon be taken. 

Cases are usually tried, in the first instance, before a judge alone, 
jury trials being seldom resorted to. The hearing is either at Enquéte 
and Merits, in which the evidence is given and counsel are heard at the 
same sitting, according to the English and American way; or else, the 
evidence is taken first, at Enquéte, and the argument is subsequently 
made upon the written depositions at Merits. The sole plea that can 
be advaneed for the latter plan is its convenience for lawyers, who may 
bring their witnesses up by installments and at different times, thus say- 
ing unnecessary attendance at court and considerable expense in pro- 
ducing evidence; but, on the other hand, it is obviously unreasonable 
upon a hearing at first instance, to argue a cause before a judge who 
not only has not seen the witnesses, but has not even read a word of 
the depositions. The necessary consequence is that the court has to 
take the records and read up the evidence at its leisure, and hence fol- 
lows the principal blot upon Quebec’s procedure, the inevitable délibéré, 
or ‘*C, A. V.’’ The judges have become so habituated to this dilatory 
vice that it is a rare thing, even at Enquéte and Merits, for a case to 
be decided immediately upon the close of the trial. An interval of a 
month between argument and judgment is almost de rigueur ; the inter- 
val not unfrequently extends itself to six months; and sometimes a 
year, and even more, elapses before judgment is given. Even a police 
magistrate must have his délibéré, and frequently delivers an elaborate 
judgment upon a question of committing a prisoner for trial. 

But if the judges are slow, it must in fairness be admitted that they 
are thorough. Every document in the record undergoes careful scru- 
tiny, and when, at last, the judgment does come, it usually leaves the 
stamp of conscientious work, and the lawyer seldom has cause to say 
that his points have been overlooked by the court. In the old French 
books, whose ponderous covers and yellow pages dignify the advocate’s 
library and gladden a bookworm’s heart, we find judgments which bear 
the same relation to modern decisions as the cathedral of Reims does 
to the last Gothic church built in New York. The whole case on both 
sides is examined, discussed, compared and balanced, and the final con- 
clusion seems to grow out of the preceding dissertation by irrefutable 
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logic. These are the models which the French Canadian judges seem 
always to keep before them for imitation. Isolated by their system of 
law from the rest of the continent, and deprived consequently of any 
hope of general renown —for who ever heard of a Quebec decision 
being cited outside of the province? — they work steadily on, and, as a 
whole, do their duty as thoroughly and satisfactorily as if their de- 
cisions, like those of their American and English compeers, lay open to 
the criticism and formed precedents for the guidance of the united bar 
of the great Republic and the British Empire. 

Passing over the Court of Appeals, and the criminal law (which is 
entirely English, but, somehow, has in practice a queer mixed flavor), 
let us close with a word about the bar. As a body, the Quebec bar are 
better lawyers than advocates, according to the American notions of 
advocacy. As we have said, jury trials are comparatively rare, and so 
the tricks of the forum — readinessin reply, plausible speeches, well dis- 
guised flattery of the twelve good men and true, count for very much 
less in the contest for success than thorough preparation and a careful 
attention to the completeness of the record. Cross-examination as an 
art has not attained that pitch of refinement which it has reached 
amongst ourselves, for it does not bring so full a recompense of reward. 
Learning rather than eloquence tells here, and the term jurisconsult is 


not a misnomer when applied to a good Lower Canadian lawyer. 
Finally, a certain old-fashioned professional courtesy still exists 
amongst the long robed ‘‘ confreres,’’ as they delight to style each 
other; a courtesy, however, which, in our opinion, has evil effects in 
practice. Too many mutual concessions are made, by which delay is 
encouraged, and clients sometimes suffer. 


A. B. M. 


MonicipaL Corporation — LiaBitity FoR DeEFEcTIve StREET Co-Ex- 
TENSIVE WITH Power TO Repair. — In the case of Nelson v. Canisteo,! 
the New York Court of Appeals, according to the well drawn syllabus, 
hold the following propositions: ‘‘ The general rule is established that 
a municipal corporation vested with power over streets is bound to exer- 
cise reasonable care and diligence to see that they are reasonably safe 
for public travel; in other words, the liability for defective streets is 
co-extensive with power to repair them. This is so whether the defect 
is attributable directly to the act or neglect of the municipal authori- 


1 1 Cent. Rep. 65, 
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ties, or to that of athird person. The omission of municipal authorities 
to enact ordinances for the prevention of nuisances in streets does not 
diminish corporate liability for obstructions or defects willfully or neg- 
ligently allowed to exist.’ Perhaps these very broad statements are 
borne out by the following language of Mr. Justice Danforth in giving 
the opinion of the court: ‘‘'The point made by the learned counsel for 
the appellant is, that although it had power to do either, it was not 
bound to exercise it. In this respect, however, we think its duty was 
not less thanits power. Indeed, it has been so uniformly and frequently 
held by the courts of this State that a municipal corporation having 
power to maintain and control streets, was bound to exercise ordinary 
and reasonable care and diligence to see that they were kept in a reason- 
ably safe condition for public travel, that a general rule to that effect 
may now be considered as established and to be applicable, whether the 
act or omission complained of and causing the injury was that of the 
municipal authorities or some third party.!. The principle applies here 
unless, as the appellant claims, the power of the trustees was ‘ limited 
to making ordinances and by-laws, under which nuisances might be 
abated.’ It does not seem to be. They might make both, but the 
omission to do so in no way relieves the village from the duty of caring 
for and repairing its streets. This was assumed by the very act of 
organizing as a village under the statute referred to, and for its neglect 
to the plaintiff’s injury, the action has been properly maintained.’’ 
This is correct when considered as a statement of a very general propo- 
sition.? Where the charter granted by the Legislature commits to it 
the care of streets and highways, a liability to respond in damages for 
failing to keep them in repair is held to arise, although the statute is 
permissive in its terms.* Another foundation for the rule which imposes 
this liability has been found in those clauses in municipal charters which 
give to the corporation the power to prevent or abate nuisances; here 
the words ‘‘power’’ and ‘‘ authority ’’ are held to mean duty and obli- 
gation.4 But we apprehend that a tacit limitation of the doctrine stated 
in the case first cited arises in two cases: 1. Where a street, though 
platted or dedicated as a street within the corporate limits, has not been 
improved as a street in the sense which invites public travel upon it. 


1 Conrad v, Ithaca, 16 N. Y.158; Weet Notes, 208; New York v. Furze, 3 Hill, 
v. Brockport, 16 N. Y. 161; Saulsbury v. 612. See to the same effect, Nelson, J.s 
Ithaca, 94 N. Y. 27. in People v. Albany, 11 Wend. 542, 543. 

22 Thomp. on Neg. 753 and cases * Browning v. Springfield, 17 Ill. 143; 
cited. Smoot v. Wetumpka, 24 Ala. 112; 

3 Huston v. New York, 9 N. Y. 163; Moore v. Minneapolis, 19 Minn. 800; 
(affirming 5 Sandf. (S. C.) 289); s.c.Seld. Lindholm ». St. Paul, 19 Minn, 245, 
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Whether a municipal corporation will improve a street, for instance in 
its remote suburbs, is a question of purely legislative discretion, a 
decision of which in the negative can not, on obvious grounds, be made 
the basis of a civil action.! 2. It is within the power usually conferred 
upon such corporations to vacate or discontinue streets within its limits ; 
and where a street hitherto improved has been, in the exercise of this 
power, vacated or discontinued, the obligation to repair, of course, 
ceases, and with it all liability to any one who may sustain damages in 
consequence of its being out of repair for the purposes of a street.’ 


Rrev’s Case. — Riel, the leader of the half breed and Indian rebel- 
lion in the Northwest Territories of the Dominion of Canada, was tried 
for treason and murder, upon an indictment which contained six counts, 
one of which charged as follows : — 


‘Louis Riel, being a subject of Our Lady the Queen, not regarding the duty 
of his allegiance, nor having the fear of God in his heart, but being moved and 
seduced by the instigations of the devil, as a false traitor against the said Lady 
Our Queen, and wholly withdrawn the allegiance, fidelity and obedience which 
every true and faithful subject of our said Lady the Queen ought to bear to- 
ward our said Lady the Queen, the 26th day of March, in the year aforesaid 
together with divers other false traitors to the said Stewart unknown, armed 
and arrayed in warlike manner — that is to say, with guns, pistols, bayonets 
and other weapons —being then unlawfully, maliciously, and traitorously as- 
sembled and gathered together against our said Lady the Queen, most wickedly, 
maliciously, traitorously did levy and make war against the said Lady our Queen, 
at Duck Lake on the 26th of March, at Frog Lake on the 24th of April, and at 
Batoche on the 10th, 11th and 12th of May.’’ 


Whether the indictment was preferred by a grand jury or any other 
inquisitorial body, we do not know, as we have only followed such 
points of the case as have cropped out in our legal exchanges. Riel 
was tried by what is known in England and Canada as a stipendiary 
magistrate and an associate justice of the peace, with the intervention. 


1 Hughes v. Baltimore, Taney’s Dec, 
243; McDonough v. Virginia City, 6 Nev. 
90; Aurora v. Pulfer, 56 Ill. 270; Chi- 
cago v. Martin, 49 Ill. 241; Hines ». 
Lockport, 50 N. Y. 236; (affirming s. c. 
5 Lans. 16); Joliet v. Verley, 35 Ill. 58; 
Lindholm »v. St. Paul, 19 Minn. 245; 
Henderson v. Sandefur, 11 Bush, 550. 
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? Tinker v. Russell, 14 Pick. 299; State 
v. Hampton, 2 N. H. 22; State v. Cum- 
berland, 6 R. 1.496; s.c. 7 R. 1.75; Page 
v. Weathersfield, 13 Vt. 424; Warner v. 
Holyoke, 112 Mass. 862; Lee v. Sandy 
Hill, 40 N. Y. 4438. 
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of a jury of six men. Of course, he was convicted. He prosecuted 
an appeal to the Court of Queen’s Bench in Manitoba, and this court 
decided against him, ruling, as we learn from the Manitoba Law 
Journal, the following points : — 


‘*1, A stipendiary magistrate and a justice of the peace, with the intervention 
of a jury of six, may try any charge of murder or treason in the Northwest 
Territories. 2. The information may be laid before a stipendiary magistrate 
alone. An associate justice of the peace is necessary for the trialonly. 3. Ex- 
cept for the purpose of arrest, it is not necessary that there should be an in- 
formation at all; nor need the trial be based upon an indictment by a grand 
jury, or a coroner’s inquisition. All that is necessary is a charge, and this need 
not be under oath. 4. The evidence may be taken in short-hand. 5. Writs of 
certiorari and habeas corpus can not be issued by the Court of Queen’s Bench in 
Manitoba to bring up the papers and prisoner upon an appeal to that Court. 6. 
The Court of Queen’s Bench will hear an appeal in the absence of the prisoner.” 


From this decision, if we understand the history of the case rightly, 
he prosecuted another appeal to the Supreme Court of the Dominion of 
Canada, with a like result; and from this court took another appeal to 
the Privy Council, in England. The lords of the Privy Council heard 
his counsel patiently, and then declined to hear counsel for the Crown. 
They had no difficulty in overruling all the points made. The English 
legal journals seem to have regarded the points as mere quibbles. It 
is scarcely necessary to suggest that they would be regarded as very 
substantial points in the United States. The trial of a person charged 
with treason, before two justices of the peace and a jury of six men is, 
so far, an unheard of thing in our history. The legislature of the Do- 
minion of Canada, under the British North America Act of 1867, which 
is sometimes called the constitution of Canada, has the same plenary 
legislative power which is possessed in Great Britain by the Parlia- 
ment. It can provide for any kind of a trial, for treason or any other 
crime, and its power can not be questioned in the judical courts. But 
the Congress of the United States can not set aside those principles of 
Magna Charta which are embodied in the amendments to the constitu- 
tion of the United States. Such a trial and conviction could not take 
place anywhere in the United States. 


Tue New ‘ Reporters.’’ — We have received from the Co-operative 
Publishing Company, of Rochester, New York, several numbers of their 
three serials, the New England Reporter, the Central Reporter, and the 
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Western Reporter. The New England Reporter reports all the de- 
cisions of the following courts: Maine, Supreme Judicial Court; 
New Hampshire, Supreme Gourt; Vermont, Supreme Court; Mass- 
achusetts, Supreme Judicial Court; Rhode Island, Supreme Court; 
Connecticut, Supreme Court of Errors. The Central Reporter re- 
ports all the decisions of the following courts: New York, Court 
of Appeals; New Jersey, Supreme Court, Court of Error and 
Appeal, Court of Chancery, Prerogative Court; Pennsylvania, 
Supreme Court; Delaware, Superior Court, Court of Error and Ap- 
peal, Court of Chancery; Maryland, Court of Appeals; District of 
Columbia, Supreme Court. And the Western Reporter reports all the 
decisions of the following courts: Ohio, Supreme Court; Indiana, 
Supreme Court; Illinois, Supreme Court; Missouri, Supreme Court 
and Courts of Appeals. 

These serials appear weekly, and each one is furnished at the rate of 
$5 per annum. In form they are royal octavo, a little smaller than the 
Central Law Journal, and printed in type about as fine as the finest 
which we use. These new ventures start out under the supervision of 
the able corps of editors who have had in charge the edition of the 
United States Supreme Court Reports and of the New York Common- 
Law Reports which has lately been gotten out by this company, together 
with two additional names well known as legal authors, Mr. Benjamin 
Vaughan Abbott and Mr. Robert Desty. Mr. James E. Briggs, who 
we believe is President of the Co-operative Company, is the editor of 
the New England Reporter. Mr. Benjamin Vaughan Abbott is the 
editor of the Central Reporter, and Mr. Robert Desty is editor of the 
Western Reporter. The labors of these gentlemen are seconded by the 
following corps of assistants: Stephen K. Williams, Edwin Burritt 
Smith, Ernest Hitchcock, Edmund H. Smith, Peter Kemper, Charles A. 
Ray. Taken altogether, this must be regarded as a very strong team. 
The numbers which we have so far received and examined impress us 
with the idea that the ‘‘ Co-Ops’’ intend to do something more than 
merely to publish legal newspapers. They are manifestly making books 
of reports which shall serve as trustworthy guides to the profession for 
all time. They do not limit their efforts to printing the opinion of 
the court with such a syllabus as can be condensed therefrom, but each 
case is thoroughly reported with a full statement of the facts anda 
careful condensation of the briefs of counsel, embracing the authorities 
cited in argument. This, as every practitioner knows, adds greatly to 
the value of any book of reports. Indeed, these reports seem to be 
equal to Johnson’s Reports, and Johnson was the American reporter 
par excellence. No elaborate annotations are attempted, but several 
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notes have been appended, and the fact that the making of these notes is 
in skillful hands is at once seen in the fact that they are in point. We 
regret that this enterprising company, to»which the bar are greatly in- 
debted for the recent cheapening of reports, should have found itself, as 
soon as it announced these three ventures, in rivalry with two other houses 
who are undertaking, in portions of the same territory, to do the same 
work. All the courts embraced in the three series above named 
are reported in other reports either once or twice. William Gould, 
Jr., & Co., of Albany, New York, report in a weekly serial called 
the Eastern Reporter, at $10 a year, the decisions of the highest 
appellate courts of the following States: Maine, New Hamp- 
shire, Vermont, Massachusetts, Rhode Island, Connecticut, New 
York, New Jersey, Pennsylvania, Maryland and Delaware. The 
West Publishing Company, of St. Paul, Minnesota, report in a weekly 
serial at $5 a year, called the Atlantic Reporter, all the current 
decisions of the Supreme Courts of Maine, New Hampshire, Vermont, 
Rhode Island, Connecticut and Pennsylvania; Court of Errors and 
Appeals, Court of Chancery and Supreme Court of New Jersey ; Court 
of Errors and Appeals and Court of Chancery of Delaware; and Court 
of Appeals of Maryland. And in another weekly serial called the 
Northeastern Reporter, at $5 a year, all the current decisions of the 
Supreme Courts of Massachusets, Ohio, Indiana, Illinois, and the Court 
of Appeals of New York. 

It is thus seen that eleven of these States are covered either 
twice or three times, so to speak, by these various schemes, and that 
Missouri and the District of Columbia are the only jurisdictions within 
the limits of the Co-operative scheme, which are not duplicated. This 
rivalry is really to be regretted. These enterprising houses have started 
out to do a very important work for the legal profession, and each of 
them ought to reap the reward of its enterprise in reasonable 
profits. But this competition will have the effect of {dividing up‘ the 
patronage among them, so that it will prove a losing enterprise for all. 
The Wests ought to withdraw from the territory!previously pre-empted 
and now occupied by the ‘‘Co-Ops’’ and enter the South as they 
have promised to do; and the Goulds and the ‘‘ Co-Ops ’’ ought either 
to consolidate their ventures, or divide up their territory between them. 


Resicninc Orrice Waite Insane. — A curious complication flately 
arose in California, in this wise: Judge Clough, of the Superior Court 
of San Francisco, became insane while‘discharging his official duties, 


ts 


evidence was clear, and they were convicted; in fact their conviction 


NOTES. 933 


and in this condition, under pressure of his wife, sent in his resignation 
of the office. ‘The ‘Governor accepted it and appointed Mr. Levy as 
his successor. Subsequently Judge Clough recovered his reason and 
instituted a proceeding for the recovery of the office, on the ground 
that, being insane when he tendered his resignation, his act in doing 
so was void. We believe that the result of it was that he was restored 
to the office. In view of this circumstance, some newspaper wag con- 
cocted a dialogue between the retired Judge Levy and the Governor, 
something to this effect : — 


Judge L. ‘*I suppose that Judge Clough, now that he is restored to his 
oftice, will overrule all the decisions rendered by me while I held it.” 
The Governor. ‘Certainly; he has become entirely restored to his reason.” 


By the way, it will be remembered that the late Mr. Justice Clifford, 
for some time prior to his death, was attacked with paralysis of the brain 
and so mentally prostrated as to be incapable even of resigning the 
office which he held. 


Tue Steap Tria. — Apropos of the leading article in this number 
of the Review, which is from the pen of a distinguished legal writer, 
we may refer briefly to the trial of Mr. Stead, the editor of the Pall 
Mail Gazette, and of Mrs. Jarrett, one of the members of the so-called 
Salvation Army, for abducting and procuring the commission of a crim- 
inal assault upon a girl named Eliza Armstrong. The trial took place 
in the Central Criminal Court, formerly called the Old Bailey. The 
prosecution was conducted by the new Attorney General Sir Richard E. 
Webster. The court was presided over by Sir Charles Lopes, one of 
the judges of the High Court of Justice. It was the first case in which 
an accused person has been allowed, in England, to testify in his own 
behalf, this privilege having been lately created by a statute amending 
the criminal procedure. The trial was a highly sensational one from a 
public point of view, and sensational developments were expected. Mr. 
Justice Lopes proceeded in a manner which has won him warm com- 
mendations at the hands of the legal and lay press. He steadily ex- 
cluded irrelevant evidence which was intended to create asensation and 
vindicate the course of Mr. Stead in deluging London for several days 
with an enormous mass of obscene literature, ostensibly in the interest 
of morality, and he confined the attention of the jury to the mere ques- 
tion whether the defendants were guilty of the offense charged. The 
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was a foregone conclusion from the first. If we understand the 
case, what they did was this: They wanted to prove that such 
crimes can be committed in London as those which the Pall Mall 
Gazette had charged. They accordingly procured, by false representa- 
tions made to the mother of the young girl, Eliza Armstrong, the con- 
sent of her parents that she should quit her home, ostensibly for the 
purpose of engaging in domestic service. She was subject to an inde- 
cent examination at the hands of a medical man, and was afterwards 
hustled off to the continent, and her restoration was for a time denied. 
The conduct of Mr. Stead has been severely censured by the English 
press, lay and legal, and no sympathy is expressed for him on the part 
of the newspaper fraternity. No doubt, however, he acted from the 
standpoint of a moral enthusiast, and justified his abuse of the young 
girl upon the ground of doing evil that’ good might come. It was a 
case of a detective ‘* putting upa job,’’ and the law putting up a job for 
the detective. But the detective was a mere novice, and his accomplice 
was an old eleventh hour prostitute, who had concluded to try the dodge 
of repentance. The trial incidently developed the fact that she had im- 
posed upon his credulity, that he had imposed upon the credulity of the 
public, and that the horrible *‘ revelations’? which had shaken England 
from center to circumference, the truth of which had been certified to 
by a Cardinal, a Bishop, an M. P. and aQ. C., had no foundation in 
evidence such as any court would submit to a jury. 


Justice WartE 1x Encianp. — Chief Justice Waite last sum- 
mer quietly went over to England and remained for several weeks during 
the long vacation, in pursuit of rest and health. He was hospitably 
entertained by several distinguished members of the bench, but the 
English bar, as a body, took no notice of his presence. Some of the 
English lay journals, after his departure, called attention to this omis- 
sion, and pointed out that the Chief Justice of the United States is 
the president of the most powerful judicial tribunal in the world,— 
the only judicial tribunal in fact in the world which has the power of 
annulling statutes passed by the legislature of a sovereign State. 
They argued from this, that the bar had not done credit to themselves 
in failing to take some notice as a body of his presence among them. A 
number of awkward attempts were made by the English law journals to 
explain the omission; some of which exhibit ignorance concerning the 
organization and powers of the Supreme Court of the United States. 
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That court is a court of greater power than any which has ever existed 
in Great Britain, and in respect of the learning and ability of the judges 
who compose it, no English court has ever surpassed it. There have 
been great judges in England,— greater than any single judge upon the 
Supreme Court of the United States,— but we venture to say that nine 
judges never assembled in the Exchequer Chamber who possessed col- 
lectively as much legal learning and judicial capacity as the nine judgc: 
of the Supreme Court of the United States. A comparison between 
our national tribunal of last resort and the House of Lords would be 
exceedingly unfavorable to the latter. The tinished written opinions 
delivered in our court, always after the most careful and painstaking 
consultation and discussion, entirely ‘‘ lay out of view ’’ the rambling oral 
judgments delivered in the House of Lords. The American Bar paid 
great attention to the Lord Chief Justice of England during his recent 
visit to America. The English lawyers, in ignoring the presence of 


Chief Justice Waite among them, simply acted in their characteristic 
way. 


OpitruarRY OF THE Proression. — The bench and bar have recently 


sustained several serious losses. Judge T. Lyle Dickey, of the Supreme 
Court of Illinois, died in August. He was born in Bourbon County, 
Kentucky, in 1811, and was a practitioner at the bar in Illinois from 
1835 to 1875, with the exception of brief periods of time, which he 
‘occupied in editing a Whig paper, commanding a company in the Mexi- 
can War, and a division of cavalry on the Union side in the late civil 
war. From 1875 until his death he was a justiee of the Supreme 
Court of Illinois. He was a gifted and a popular lawyer and an able 
judge. 

Richard T. Merrick, Esq., of Washington, D. C., died in June last. 
He was at. the time of his death a member of the special committee of 
the American Bar Association, of which David Dudley Field was chair- 
man, onthe subject of Delays and Uncertainties in Judicial Administra- 
tion. He had a national reputation as ¢ lawyer. 

Emory A. Storrs, Esq., of Chicago died suddenly of heart disease on 
September 12th. He was at the time of his death, perhaps, the most 
brilliant and gifted orator at the American bar. He derived a large 
income from the practice of his profession, spent it all in charity and in 
good living, was always in debt, and died poor. An interesting story 
is told of him concerning the late visit of Lord Coleridge to this coun- 
try. Mr. Storrs gave a supper to the Lord Chief Justice, and before 
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the guest sat down a sheriff or constable levied on the meat and drink 
for a debt. The hat was quietly passed around and a sufficient sum 
collected to satisfy the representative of the law, Mr. Storrs merely 
remarking that it was the first time he had ever heard of a ‘‘ Lord’s 
Supper’’ being thus levied on. The English, with their usual capacity 
for blundering, make him say ‘* Lord’s Dinner ’’ instead of ‘‘ Lord’s 
_ Supper.’’ 

Hon. Henry R. Selden died in Rochester, New York, at the ripe age of 
eighty. He was one of the early reporters of the New York Court 
of Appeals, and also of a volume called Selden’s Notes, and fora time 
held a position upon that bench, writing opinions which are contained 
in Vols. 25 to 31 of the New York Reports. 

Hon. Theodore R. Westbrook, of the Supreme Court of New York, 
died suddenly of heart disease while holding a term of court at Troy, 
on the 6th of October. He did not open court in the morning and was 
found dead in his room at his hotel. He was highly spoken of as a 
judge by the Albany Law Journal and by the lay papers, although it 
has been his lot, as it has been the lot of other upright judges, to be 
the victim of calumny. An attempt was even made to impeach him, 
upon what charge we do not know, but it failed. 


CORRESPONDENCE. 


CORRESPONDENCE. 


MR. FIELD’S MISTAKE ABOUT THE ABOLITION OF THE DISTINCTION 
BETWEEN SEALED AND UNSEALED INSTRUMENTS. 


To the Editors of the American Law Review: 


If an example were needed to illustrate the helplessness of the task presented 
to the student of laws in the United States, it is found in the mistake of the dis- 
tinguished advocate of codification, David Dudley Field. 

In an address recently delivered before the convocation of Dalhousie Uni- 
versity, he characterized the use of private seals and the distinction between 
sealed and unsealed instruments as a blot upon our jurisprudence, and declared 
that to his knowledge no one of the seventy thousand lawyers in the United 
States had lifted as much as his little finger to remove this blot. 

More than Jive years ago the State of Mississippi by statute abolished the use 
of private seals and the distinction of which he complained. The State of Ohio 
did the same on the 29th day of March, 1883.) 

The honor, if such it be, of inducing the abolition of seals in the former State» 
is due to Judge Campbell, of her Supreme Court, and in the latter itis due to 
James M. Williams, of the Coshocton bar, member elect of the General Assem- 
bly, and editor of the edition of the Revised Statutes of 1884. 

An old legal maxim says: ‘‘The certainty ofa rule is often more impor- 
tant than the reason of it.’’ 

If it had been true, as Mr. Field supposed, that the use and validity of pri- 
vate seals were regulated in all the States by the common law, he could have 
safely advised a client in respect thereof in any State of the Union. But how 
grievously he would have erred if such advice related to the force and effect of 
private seals in Mississippi at any time during the last five years, or in Ohio 
within two and a half years. Indiguor quandoque bonus dormital Homerus. 

The distinction complained of has for generations been familiar to business 
men and lawyers wherever the common law obtains. Is it altogether certain 
that its abolition will be a good thing. Ifso, what? As the States one by one 
follow the lead of Mississippi, Mr. Field’s learning is narrowed in its range of 
usefulness, he becomes less and less a safe counselor, a new element of con- 
fusion is introduced into business transactions, and litigation correspondingly 
increased. Is this the good to be accomplished? : 

Very respectfully, 


A. E. CREIGHTON. 
COLUMBUS, OHIO. 


1 Sec. 4, Rev. Stat. 1884, Williams. 
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To the Editors of the American Law Review: 


In regard to the statement in the address of David Dudley Field as to the 
folly of maintaining the common-law distinction between the sealed and un- 
sealed instruments, let it go on record that, in addition to Mississippi, there 
has been no such distinction in Iowa for thirty-four years, neither is there any 
such distinction in Nebraska. 

Yours truly, 


GEORGE M. PaRDOE. 
S1oux City, Iowa. 


THE LAW SOCIETY OF UPPER CANADA. 


To the Editors of the American Law Review: 


While reading the notes of the September-October number of your REVIEW 
I observed an article headed, ‘‘A Body which Elects Itself,’’ which, after stating 
that the different law societies in England are governed by a body of men called 
*«Benchers,’’ elected by a process called ‘‘ co-optation,’’ which you interpret to 
mean ‘‘that they elect themselves, that is, when one of their number dies, the 
survivors elec his successor,’’ proceeds: — 

‘“‘And thus the bar in its different societies is ruled by bodies of men with 
whose creation it has absolutely nothing to do, and upon which there is appar- 
ently no other constraint except professional opinion. The Canadians, at least 
those in Ontario, who, in their apishness of English practices are more English 
than the English themselves, have the same system.’ 

To the latter of these sentences I would take exception, because, not only is 
the law society of this province (i.e., Ontario) not governed by the system of 
**co-optation,’’ as asserted, but because the system which does prevail here is 
essentially ‘‘ representative,’’ and the very antithesis of ‘‘ co-optation.” 

The legal profession of this province are governed by a body called ‘The 
Law Society of Upper Canada.” See Revised Statutes of Ontario,! the object 
and effect of which act will be best understood by the following synopsis: — 

Section four names certain persons who are to be ex-officio benchers, who 
really take a merely nominal part in the affairs of the society. These consist 
principally of ex-attorney-generals and ex-solicitor-generals and retired judges. 

Section five declares that ‘‘ the benchers of the Law Society, exclusive of ex- 
officio members, shall be thirty in number, to be elected as hereinafter pro- 
vided.”’ 

These ‘‘ elective benchers’’ hold office for five years, at the end of which 
period another election takes place,? and are to be elected by the members 
of the bar of the province, as appears by section eight. ‘‘ Each member of the 
bar not hereinafter declared ineligible as an elector may vote for thirty per- 
sons,’’ and ‘‘ the thirty persons who receive the highest number of votes shall 
be benchers of the said law society for the next term of five years.’’® 

The act proceeds to lay down rules for the conduct of the election of benchers 


1 Ch, 138. 8 Sect. 11. 
2 Sects. 7, 11. 
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and provides for the filing of election petitions against the return of any person 
as bencher, and for due inquiry into the election of such person. 

The act empowers the benchers to fill vacancies occurring in certain cases 
provided for by section thirty-three :— 

‘*In case of the failure in any instance to elect the requisite number of duly 
qualified benchers according to the provisions of this act, or in case of any 
vacancy caused by the death or resignation of any bencher, or by any other 
cause, then it shall be the duty of the remaining benchers, with all convenient 
speed, at a meeting to be specially called for the purpose, and to be held during 
the next term thereafter, to supply the deficiency in the number of benchers 
failed to be elected as aforesaid, or caused by any of the means aforesaid, by 
appointing to such vacant place or places, as the same may occur, any person 
or persons duly qualified under the provisions of this act to be elected as a 
bencher or benchers, and the person or persons so elected shall hold office for 
the residue of the period for which the other benchers have been elected.’ 
This is the extent to which ‘‘co-optation”’ prevails in this province. 

As the quotations from the act show, the system of appointing benchers is 
elective, the voters being the members of the bar who elect from their own 
number, unrestricted except by certain salutary rules, as for instance, that one 
which renders those members who have not paid their bar fees incapable either 
of voting or being elected. The power given to the benchers by the thirty-third 
section of the act provides only for failure on the part of the members them- 
selves to exercise their privileges, and for filling vacancies occurring from time 
to time without either the expense or labor of a general election, and does not 
sensibly affect the representative character of the governing body of the’Law 
Society, the membership of which, as already shown, is susceptible of complete 
change by the regular elections, which, as you will observe, occur every five 
years. 

I ought to add that prior to the year 1871, the system which you very prop- 
erly denounce did prevail in this province, the elective system having been in- 
troduced in that year. 

I have the honor to be, sir, yours obediently, 


A. R. CREELMAN. 
TORONTO, CANADA. 


PROBATE JUDGES UNLEARNED IN THE LAW. 
To the Editors of the American Law Review: 


It puzzles me somewhat to decide upon which element of your staff to charge 
the perpetration of the article in your late issue headed, ‘‘ Probate Judges Un 
learned in the Law.’’ The well known fair-mindedness, even temper and amia- 
bility of the gentlemen from St. Louis should protect them against the suspi- 
cion,—the more so that the thorough contempt for Western probate judges mani- 
fested in the head, body and tail of the article points to the Hubas its birthplace. 
But then a Bostonian might not be so ready, without due proof, to admit the ex- 
ception in favor of the white raven of St. Louis, or that there are ‘‘ some com- 
petent men holding the office of judge of probate in various counties” of our 
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State (although the rule is stated to be otherwise). On the whole, there seems 
to be preponderating evidence against the St. Louis editors. We may imagine 
them to have divided the job between them — one succumbing to the pessimis- 
tic influence of that “learned brief’? from Arkansas, the other throwing in a 
lump of sugar for home consumption. 

The Arkansas lawyers certainly draw a very black picture of the condition of 
things down there. If**the baldest and most egregious errors’’ and trans- 
actions to be described by “‘ stronger language ’’ are beyond the reach of courts 
of equity —if children can be robbed of their inheritance by the law of Arkan- 
sas, and neither courts nor lawyers will see them righted because of their 
abject poverty, it makes out a hard case for Arkansas, and the people there de- 
serve all the blame and reproach heaped upon them for refusing to put an end to 
this terrible condition of things by so easy and efficient a remedy as the election 
of lawyers to the office of probate judge. 

So we are led to believe by the editors and that “‘ learned brief’? of the gen- 
tlemen who give their experience touching probate judges in Arkansas. It is 
to be regretted that the quotation from the brief does not extend’a little fur- 
ther, gives no insight into the facts of the case, so as to show whether one pro- 
bate judge only, or the probate judges of Arkansas as a class were on trial, and 
whether the evidence consisted of the testimony of witnesses, or of a legal pre- 
sumption; ifthe latter, whether the presumption is a rebuttable one or conclusive. 
We might also learn, perhaps, what the presumption would be in case the pro- 
bate judge were a lawyer, and whether the presumption of honesty in such case 
would be allowed to be rebutted. This much seems deducible from the abstract 
given: that there is considerable chance for the final acquittal of the Arkansas 
probate judges, because to the vehement denunciation of counse! there is opposed 
the opinion (mistaken though it be, as counsel claim) of the Supreme Court of 
Arkuwnsas, that even probate judges “not learned in the law’’ might yet be dis- 
tinguished for business common sense, and a rude sense of justice between man 
and man; the lucky chance being, that in actual trials the court of last resort has 
the decisive guess. 

The real purpose of these lines is, however, a desire to contribute my humble 
mite to the settlement of a question which you very correctly deem o grave 
importance: I mean the qualifications of probate judges. Not that I have your 
enthusiastic conviction, that when none but lawyers can fill the office the mil- 
lenium will have come for litigants in Probate Courts. Lawyers are not omnis- 
cient, nor do they always know the law. Their differences of opinion are 
proverbial. Above all things will it be a grave delusion to suppose that under 
the eyes ofa probate judge “learned in the law’’ no defalcations can occur, no 
inheritances be robbed, no estates be squandered, by the ignorance, carelessness, 
or rascality of executors or administrators. To avoid such deplorable casual- 
ties much may be accomplished by a judge not only ‘learned in the law,’’ but 
uniting this quality with common honesty and strict integrity and watchful- 
ness, — qualities which some lawyers may not possess, and which may be pos- 
sessed by judges who are not lawyers; nor could perfect immunity be secured, 
unless the judge possessed, in addition to these qualities, onmiscience and om- 
nipotence. Butitis undoubtedly true, that great expense, much loss of time and 
ruinous litigation would be avoided by a system which secures men “learned in 
the law’’ as judges of probate, from whose decisions the appeal is directly to 
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the Supreme Court (or Court of Appeals, as the case may be). Such a system’ 
would offer no safeguard against defalcations and mismanagement of estates, 
any more than the present system can be justly said to favor them; but it would 
secure signal advantages over the present system. Probate judges would not 
only be “‘learned in the law,’’ but would of necessity become experts or spec- 
ialists in the law regulating the administration of estates. Their usefulness 
would increase with the time of their service; if honest and conscientious, their 
opinions and judgments would command the confidence and acquiescence of the 
community to a degree whichcould never be reached in any other way. This 
would in itself be an inestimable blessing; for nothing can be more pernicious 
and detrimental to the development of the State than the lack of confidence in 
the administration of the law. But it would draw after it the further advantage 
of reducing the number of appeals by removing the imaginary or actual occasion 
therefor. And by doing away with the intermediate trials before a case can 
reach the Supreme Court, it would not only save time and expense, but, what 
would be of much greater importance, it would greatly simplify and render more 
intelligible our probate system; because the Supreme Court could pass upon the 
issues framed and questions of law presented under the supervision of expert 
probate lawyers with far greater ease, consistency and uniformity than under 
the present system, which makes an appeal from a Probate Court triable de novo 
in some intermediate court of plenary jurisdiction, whose judge has not made 
probate law a specialty. When it isremembered that many appeals from Pro- 
bate Courts are taken upon ex parte judgments or orders, and presented in the 
appellate courts by one side only, or, it may be, resisted only pro forma by 
counsel having no actual client or substantial interest to represent, the danger 
that appellate courts will be led into error and inconsistent decisions is ap- 
parent. Our reports teem with evidences and illustrations of this danger. 

That in full view of the respective advantages and disadvantages of the sys- 
tems alluded to, no successful attempt has yet been made to amend the law so 
as to require probate judges to be trained lawyers, is nevertheless not so strange 
as may appear on the surface. in the first place, the full scope and extent of 
the powers of Probate Courts in America is not yet fully appreciated, particu- 
larly by older lawyers educated with a profound reverence for the supreme excel- 
lence of the common law, its institutions and jurisprudence. In some States 
the courts of probate jurisdiction still bear the name of their English proto- 
types, although armed with vastly greater powers than the former ecclesiasti- 
cal and manorial courts in England, or even the present English Probate Court. 
The duties of the Ordinary might be fully and efficiently discharged with no 
greater knowledge of law than is usually professed by men of ordinary intelli- 
gence. Without a due appreciation of the difference between the testamentary 
courts of England and America, no necessity for legal acquirements in the judge 
thereof is apparent. Again, there is a deep-seated prejudice in some communi- 
ties against lawyers as aclass. Youtriumphantly point out that in Missouri it 
is no disqualification for the office of probate judge to be a lawyer; the lament- _ 
able fact is, that there are many voters who believe that it is; and in many dis- 
tricts, no doubt, this opinion amounts to a practical disqualification of lawyers. 
Unfortunately there are individuals within our ranks who justify, as to them- 
selves, such an opinion. 

But the practical and real difficulty in the way of a statute requiring probate 
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judges to be learned in the law is to be found in the political division of our 
State. Under the constitution, every county must have a Probate Court, with a 
judge and clerk, or a judge who is ex-officio his own clerk. The business of the 
Probate Court in some counties would not yield an amount of compensation 
sufficient to justify any man to devote his time to it as a judge. To require the 
incumbent of such a judgeship to be a lawyer would obviously invite the danger 
so graphically pointed out by the Arkansas lawyers in their much-alluded-to 
brief, at least it would furnish no sort of protection against it; for no respecta- 
ble lawyer relying upon his profession for a livelihood could afford to hamper 
his practice with the duties of such a judgeship. It would, besides, be out of 
the question to allow an appeal directly from sucha court to the Supreme Court, 
or to arm its judge with the powers necessary to such end, such as instructing 
juries, setting aside verdicts, granting new trials, passing on pleadings, bills of 
exceptions, etc. It is equally impossible, under the constitution, to make a 
distinction between larger counties, whose business would justify a sufficient 
salary or yield the compensation which would secure a judge of the requisite 
qualitications, and those with fewer inhabitants; the courts are required to be 
uniform in every county. ; 

But would it not be feasible, whether under the present constitution, or by an 
amendment thereto, to create probate circuits, analogous to the present judicial 
circuits, grouping the counties so as to afford business enough in each group 
to justify the election of able men as judges, giving them a sufficient salary in- 
stead of making them dependent on fees (a consideration of great importance 
in itself), and leaving the ministerial business to be attended to by the clerks in 
each county, either specially elected for such purpose or in connection with 
other duties? Would such a plan remove the objections so strongly empha- 
sized in the article which has elicited these remarks, restore confidence of the 
public in the efficiency and integrity of courts? In a word, would such a plan 
be wise? It is my conviction that the subject is worth discussion, at least. 

To accomplish the object pointed out by you as so desirable in the interest 
of the public, it would be necessary, therefore, to amend the constitution. 
The practical obstacles might, perhaps, be obviated by the creation of probate 
circuits analogous to the present judicial circuits, and giving the judges adequate 
salaries, enabling competent men to devote ,their jentire time to their duties 
assuch. The county clerks, or other officers might perform all the duties in- 
cumbent upon probate clerks, leaving nothing to the judge but judicial func- 
tions. What think you of the feasibility of some such plan? 

Yours very truly. 


J. G. WOERNER. 
St. Louis. 
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SUPREME COURT REPORTS. Popular Edition, Book 26. United States Supreme Court 
Reports, Vols. 102, 103, 104,105. Embracing all Opinions in 12, 13, 14 and 15 Otto, with 
others. Cases Argued and Decided inthe Supreme Court of the United States, in the 
October Terms, 1879, 1880, 1881. Complete Edition, with Head-lines, Head-notes, State- 
ments of Cases, Points and Authorities of Counsel, Foot-notes and Parallel References, 
By STEPHEN R. WILLIAMS, Counselor at Law. Book XXVI. The Lawyer’s Co-operative 
Publishing Co., Rochester, New York, 1885. 

The co-operative people announce in a circular sent out with this book that 
their reporting of all the decisions of the Supreme Court of the United States 
continues. Book 29 begins with volume 114 and will include the decisions of 
the October term, 1885. After book 28 the work will be issued as follows: Vol. 
114 will be delivered in pamphlet form. After that, the work will be in monthly 
or bimonthly parts, which parts, returned to the publishers in good order at 
subscriber’s expense, will be received in exchange for bound volumes, to be 
shipped to subscribers at publisher’s expense, at $5 per volume. Each book 
after book 29, will contain the decisions of one year; and the ‘‘ Co-Ops”’ prom- 
ise, if space will admit, that tht briefs of counsel shall be more fully and numer- 
ously reported, making the volume about the average size (about 1,000 pages) 
equal to four volumes of the ordinary size. 

They are about to issue in two volumes at $10 net, a digest of the first 114 
volumes of the reports of the Supreme Court of the United States, compiled by 
Messrs. Benjamin Vaughan Abbott, Robert Desty and James E. Briggs. 


MAXWELL’S PLEADING AND PRACTICE, FOURTH EDITION. A Treatise on Pleading, Prece- 
dents and Practice Under the Code of Civil Procedure, together with the Law and Forms 
of Procedure Relating to Actions to Quiet Title, Appeals to the Supreme Court, Arrest 
and Bail, Attachment, Bills of Exceptions, Creditor’s Bills, Divorce and Alimony, Bills of 
Peace, Quia Timet,to Remove Cloud from Title, Evidence and the Mode of Procuring it, 
Executions, Proceedings in Aid of Execution, Foreclosure of Mortgages in Equity, 
Mechanic’s Liens, Pledges, etc. By SAMUEL MAXWELL, one of the Judges of the Supreme 
Court of Nebraska. Fourth Edition. Revisedand Enlarged. Lincoln, Nebraska: Journal 
Company, Law Publishers. 1885. 

We referred to the previous edition of this work on a former occasion,? and 
have not much to say in addition to what was then said. We have used it con- 
siderably since then, and have found that its statements of the rules of procedure 
are clear and accurate. It is the work of one who has had much experience in 
the administration of justice, both as a practitioner and as a judge of an appel- 
late court; and this distinguishes it from some of the books of practice which 
have been issued, which are little more than digests of points prepared by 
novices who lack that discrimination which can only come from experience. 
The value of this work lies largely in the very great number of precedents and 


1 Several books are unavoidably held over 2 18 Am. L, Rev. 141. 
for future notice. 
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pleadings, writs, record entries, etc., which are given with appropriate com- 
mentaries in the text. The work is not based exclusively upon Nebraska decis- 
ions, though the forms are adapted primarily to the practice in that State. The 
learned author supports the general rules and principles of practice — if it is 
not a misapplication of terms to speak of practice as being governed by princi- 


ples, — by reference to a variety of authority found in the adjudged cases of the 
English, Federal and State courts. 


LIBRARY OF CRIMINAL DEFENSES, VOL. III. Adjudged Cases on the Defenses to Crimes, 
Vol. III. With notes. By JoHN D. Lawson. San Francisco: SUMNER WHITNEY & Co, 
1885, 

This series, excepting the first volume, which consists of Horrigan & Thomp- 
son’s Cases on the Law of Self-Defense, is to be constructed on the plan of 
presenting merely those cases in which a particular defense has been adjudged 
sufficient and has been successful. We think that the volumes edited by Mr. 
Lawson upon this plan may become subject to the imputation of presenting one 
side only of the law, and that they will probably do more harm than good to the 


jurisprudence of the country. Undoubtedly, they will sell well, and will be suc- , 


cessful from a commercial point of view; but we doubt whether they will en- 
hance the reputation of the author. Crime is already defended so successfully 
in the United States that in many portions of the country it is committed with 
such immunity from conviction at the hands of the law, that popular ven- 
geance is often aroused and takes the law into its own hands. 

This volume includes the defense of disabilit} of the party, as in the case of 
corporations, coverture, and infancy; of the criminal irresponsibility of prin- 
cipal and agent, each for the other; of non-liability, in a criminal sense, for 
accidents, for ignorance and mistake inlaw and fact; of duress; of consent as an 


answer to a criminal charge, and of non-responsibility for acts of omission and 
for attempts. 


Woop’s RAILway Law. A Treatise on the Law of Railroads. By H. G. Woop, author 


of “‘ Law of Limitations,” “ Nuisances,” etc. In 3 Vols. Vol.I. Boston: CHARLES C, 
SOULE. 1885. 


Mr. Wood is the most prolific writer of legal treatises now living. Heisa 
very industrious collector of authority from its original sources, the books of 
reports. We have never seen any suggestion in the pages of any of his works 
of his making undue use of the writings of other authors. He goes to the origi- 
nal sources and constructs his own book according to his own plan; and 
whatever may be said of his plan from the point of view of a technical book- 
maker, it is certain that his books have , proved very useful to the bench and 
bar. They are quoted quite as frequently as any other modern treatises upon the 
subjects to which they relate. In these three volumes Mr. Wood has gathered 
and cited about twelve thousand cases. He has treated the subject of railways 
in greater detail than any preceding author has been able to do; and the lawyers 
and judges want books which treat subjects in detail. The questions which 
have come before the judicial courts, growing out of the organization of rail- 
way corporations and the construction and management of railways, since the 
intervention of that marvelous mode of intercommunication, have been so 
numerous that they can not be treated in proper detail, in a smaller compass 
than three volumes. Indeed, having reference to the mere number of adjudica- 


an 
ca 
cl 
ou 
La 
ed 
pr 
gi 
bi 
es 
cl 
a 
ir 
a 
te 
4 
| 


BOOK REVIEWS. 945 


tions which sometimes perplexes a legal author, we doubt whether the law in 
any of its departments is so well settled that any writer, however great his 
capacity, can state the doctrine of more than four thousand cases fairly and 


clearly in a single law volume. These volumes are well printed, and Mr. Soule 
ought to make something out of them. 


La DONNA E L’AVCATURA [Woman and the Practice of the Law]. By AVV. ANTONIO DE 

S1o., of Rome, 

This is an interesting pamphlet, for the receipt of which we make our acknowl- 
edgements to the learned author. It discusses the question of woman’s right to 
practice law as it has presented itself recently in Italy. An adjudged case has 
given rise to this interesting production, the facts connected with which are 
briefly as follows: — 

An Italian law of 1874 prescribes the qualifications and preliminaries nec- 
essary for admission to the bar. This law contains no provision directly ex- 
cluding women from advocacy. In new Italy, however, women had not sought 
admission to the bar; one reason for which, sufficient in itself, could be found 
in the fact that the universities, where practically the legal education could 
alone be obtained, were not open to them. ‘‘The Educational Law ”’ of 1876 
opened the doors of the universities to the women, and thereby enabled them 
to obtain academic degrees in law. 

It seems that lawyers in Italy constitute organizations which, though local in 
character, may be roughly described as analogous to English Inns of Court, 
Admission to such an organization seems equivalent to admission to the bar. 

One Lidia Poet, a lady of good family and distinguished abilities, completed 
the university curriculum in law, and having assiduously attended courts, and 
otherwise complied with legal requirements, was admitted to the Society of the 
Bar of Turin. The Procurator General presented the question of her right to 
practice law to the ‘‘Court of Appeals,’’ which decided that the lady could not 
be admitted. Upon appeal the ‘‘ Court of Cassation” sustained the decision. 

Among the many pamphlets called forth by this ruling, the one before us, 
which vigorously defends the rights of the candidate for admission, must surely 
be one of the ablest. The erudition and thought of which it gives evidence 
call forth our lively admiration. We find it difficult to resist the temptation to 
quote passages that might prove of general interest,—for instance, the quaint 
excerpts from civil and canonical law. But such extracts, incidental as they are 
to the argument, would do injustice to the author’s logic. The question, after 
all, is one purely of Italian law, and, interesting as we have found it, we do not 
feel warranted in discussing it, and must limit ourselves to the expression of 
the impression (for our ignorance of Italian law does not permit us to use a 
stronger term) that the courts decided the question properly. We are not ready 
to believe that a change of such importance can be implied (and with some strain- 
ing too) from legislation in which that change was not adverted to, and probably 
not contemplated. 

In view, however, of the strong support which the claim of the Signora Poet has 
found among the best and ablest lawyers in Italy, we think it likely that the abil- 
ity, zeal, andlearning displayed by the author of this pamphlet, if turned in the 
direction of amendatory legislation, would put woman’s right to practice law 
in Italy beyond cavil. F. W. 


VOL. XIX 62 


a 
a 
| 
| 
4 
4 
2 
| 


946 BOOK REVIEWS. 


BRADWELL’S REPORTS, VOL.16. Reports of the Decisions of the Appellate Courts of the 
State of Illinois. By JAMES B. BRADWELL. Vol. 16. Chicago Legal News Company: 
Chicago. 1885. 

This volume furnishes additional evidence of the value of the Appellate 
Courts of Illinois in relieving the Supreme Court, and in affording a check 
upon the errors of the lower courts. The following cases may be worthy of 
special attention : — 

In Chicago, Rock Island and Pacific Railroad Company v. Harmon,! it was 
held that the notes of a stenographer, or even his transcript of them, contained 
in the bill of exceptions, written out by himself, supplemented by his testimony 
that they were correct, were competent evidence as to what a deceased witness 
swore to upon a former trial. 

In Chicago and Alton Railroad Company v. Robinson,’ appellant was not al- 
lowed to introduce in evidence in the lower court the notes of a stenographer 
taken at a former trial in order to impeach the testimony of appellee’s witness. 
In reversing the case the court held, that where proceedings in court are taken 
down by an expert stenographer, who testifies that they were fully and cor- 
rectly written at the time, he may testify to the contents of the writing, though 
he has no independent recollection of the facts therein contained. In such 
cases the writing itself must be produced in court. 

Kauffman v. Peacock’ presents an interesting question, which is now passed 
upon for the first time in Illinois. Appellant joined with her husband in exe- 
cuting atrust deed. After foreclosure, creditors of the husband garnished the 
surplus remaining in the hands of the trustee, and the wife filed a bill in equity 
attempting to establish an inchoate dower right in the surplus, and asking the 
court to invest the money until the husband’s death. After dwelling upon the 
inexpediency of establishing such a rule, the court held that the surplus was 
personalty, and therefore not subject to dower. 

In Glenns Falls Insurance Company v. Hopkins et al.,* appellee was a sub- 
agent of the insurance company, and at the same time was engaged in a mer- 
cantile business, together with a partner. He had occasion in the course of his 
transactions to insure the partnership stock, and the risk was always accepted. 
Before the expiration of the last policy, appellee was instructed by his partner 
to keep the policy renewed, and accordingly promised to do so. Notuing was 
done towards renewal. A few days after the expiration of the policy the busi- 
ness was burned out, and the partners brought suit to recover on the verbal 
contract. On the general principle that an agent can not bind his principal in a 
contract with himself, it is held that, without ratification by tke principal, such 
a contract as the one in question can not be enforced. 


BOONE’S PLEADING UNDER THE CODES. Pleading under the Codes, adapted to Use in 
the Several States and Territories which have adopted the System of Reformed Proced- 
ure, and in all the Courts where that System prevails. By CHARLES T. BOONE, LL. B. 
San Francisco: Sumner Whitney & Co. 1885. 

Mr. Boone’s previous works have been acceptable to the profession in all 
other features except the manner of their publication. He is really a careful in- 
vestigator, a good thinker, and a clear writer; and his works deserve a better 
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fate than to be published in small type in this little mosquito fleet of law books 
called ** The Practitioner’s Series.’”?> We believe that this little book will be 
found in point of usefulness to be the best book on code pleading hitherto pub- 
lished. It far outruns the previous works of Pomeroy and Bliss in the examina- 
tion of adjudicated cases, and in the statement of what the courts have actually 
held; though there is not as much discussion in it of the general principles of 
code pleading as in the works of those two distinguished authors. But no one 
can read these pages without perceiving that Mr. Boone understands the subject : 
that he thinks about it like a lawyer, and that he writes about it like a capable 
man. If this work had been produced in large type and on a page of full 
size, it would have sold just as well and would have been more profitable to the 
author and just as profitable to the publisher. 


BLI8S ON SOVEREIGNTY —OF SOVEREIGNTY. By PHILEMON BLIs8s, LL.D., Professor of 
Law and Dean of the Law Department in the University of the State of Missouri. Bos- 
ton: Little, Brown & Co. 1884. 

Every student of Blackstone (and where is the English or American lawyer 
or jurist who did not get his first impressions of the law from a close study of 
those almost immortal Commentaries?) learns to define law as ‘‘a rule of civil 
conduct, prescribed by the supreme power in a State, commanding what is right, 
and prohibiting what is wrong.’’ The leading idea of the definition is, that the 
supreme power in a State, the repository of sovereignty, prescribes all the rules 
of law, that the rights of the individual depend upon the edict of the sovereign, 
and that there are no wrongs, i.e., violations of right, except those which are 
declared such by the supreme power. This theory of the origin of law has long 
dominated the juridical thought of England and of this country, and its most 
elaborate exposition is to be found in Austins’ Jurisprudence. Some English 
judge, inspired by this idea, proclaimed the common law of England to be ‘old 
worn out statutes.’? Although this view of the common law is manifestly absurd, 
it is but a logical deduction from the theory that all law is the command of the 
sovereign. It would also be a necessary logical deduction there from, that if the 
sovereign should determine to repeal all the laws extant, and should enact none to 
take their place, there would be no law, no rights, and no wrongs, except in the 
realms of morality. The government might repeal all the laws which involve the 
exercise of police power; it might take away all legal remedies for the protection 
and vindication of rights, and the punishment of wrongs; it might abolish all 
courts, and dissolve society into its natural elements, if the popular will should 
permit such an anarchical proceeding (and it is absurd to suppose this to be 
more than temporarily possible); but the private rights of the individual, 
whether arising ex contractu or ex delicto, would for the most part remain unaf- 
fected, because they do not in any sense depend for their existence upon the 
legislative will. 

A most complete refutation of this popular theory of the law is to be found 
in the monograph, the work of Prof. Bliss, whose title is given above. This 
is truly a remarkable book, and deserves a most careful study. 

The book is divided into two parts. In Part I. the learned author establishes 
the truth of the proposition, that law is not the product of the arbitrary will of 
the legislator, but the resultant of the natural forces that are, for the time being, 
at work in organized society, and that the mere ipse dixit of the supreme power 
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so-called, can not create a living law, except so far as its enactment is compelled 
by the resistless demands of society. 

This same view of the origin of law is advocated by many of the continental 
jurists, particularly by Dr. Rudolph v. Ihering, Professor of the Roman Law 
in the University of Goettingen. In his brochure, entitled ‘‘ Der Kampf um’s 
Recht,’”’ he maintains that a legal principle is the product of a struggle or con- 
test, a contention of social forces, and that its birth is, metaphorically, attended 
with as much labor as that of a child or other animal. In his ‘‘ Geist des Roem- 
ischen Rechts,’’ he contends that the fundamental principles of law are univer- 
sal and not national; and so strong an influence has this idea exerted over the 
legal minds of Europe, that comparative jurisprudence is fast becoming an ac- 
knowledged science,— an absurdity, if the growth of law depended upon the 
edict of a sovereign. 

Prof. Bliss points out very clearly the errors of the Austin theory, and pre- 
sents convincing reasons for the support of the theory that law, like language, 
has a natural growth. But he is not content with this deduction. In fact, the 
main object of Part I. is to prove that the idea of sovereignty is a mere figment 
of the brain, a sentiment, and has no existence in fact; a conclusion to which 
one is irresistibly impelled by a consideration of the origin of law. The author 
shows successively that so-called absolute monarchies, limited monarchies, 
aristocracies, and even democracies, are all subjected to the control of social 
needs and necessities, aud that there are no sovereigns under God. It is im- 
possible to do justice to Part I. ina review, for the whole. argument should 
be read to be appreciated. It seems to us that the unbiased reader can not rise 
from a careful study of the book without having the conviction forced upon him 
that in the great civil war between the States, the contest was over an impossi- 
ble, unreal sentiment. 

Having demonstrated the non-existence of sovereignty, he proceeds to apply 
the reasoning to the Federal state, and particularly to the United States. The 
histories and political works of this country teem with heated discussions over 
the location of sovereignty in the Federal state, and so difficult has it been ex- 
perienced to discover the habitation of this august, mysterious power, that a 
writer upon the subject (Mr. Hurd) to be sure of his loyalty, dedicated his book 
**to the American Sovereign, whoever he, she, or they may be.’? After reading 
much of what has been written in this vain endeavor, it is positively refreshing 
to read a book like the present one, which helps us out of the difficulty by 
proving conclusively that there is nothing human which corresponds to the idea 
of sovereignty. Applying his principles to the United States, the author reaches 
the conclusion that the United States is supreme in so far as it is invested with 
supreme power, and to the same extent, in their own spheres, the States 
respectively are supreme; and that the ‘act of secession was an act of insub- 
ordination toward the supreme power in Federal matters, and consequently 
constituted a rebellion against lawful authority. 

Considering constitutional law in its present condition, and for the past 
twenty-five or thirty years, the author’s conclusion seems to be unassailable. 
But, with great hesitation, we are tempted to claim that the author has fallen 
short of a full and complete application of his principles to the Federal system, 
in so far as he claims, expressly or inferentially, that his view of the act of 
secession is correct under all circumstances, and when applied to any period of 
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our constitutional history. To draw a distinction from the law of physics, we 
would say that his treatment of secession was statically correct, but dynami- 
cally inaccurate. 

If there be no sovereign possessing the unlimited power of prescribing laws, 
and if law, both public and private, is but the resultant of social forces, then we 
must conclude that the resultant of social forces, like the resultant of physical 
forces, runs along the line of least resistance; and, as the relative strength of 
these forces changes from time to time, so likewise will the resultant be subject 
to modification. A determination of the resultant at any one period of time 
will, therefore, not ascertain for us any absolute, unchanging resultant. To 
apply this reasoning to constitutional law and the history of the United States, 
we would say that the United States constitution was the resultant of the social 
forces then at work in American society, but its actual character must change 
and be modified by any change in the relative strength of the social forces. 
Now, there have always been present in our country opposing forces of consoli- 
dation and disintegration. When the constitution was adopted the forces of 
disintegration were so strong as to justify Dr. v. Holst’s assertion that the con- 
stitution had been wrested from an unwilling people, and to support the con- 
viction of many that the provisions of the constitution were but a compromise 
between these opposing forces. When, however, in the course of time, the 
relative strength of these forces was changed, and the forces of consolidation 
acquired additional strength, then secession became less and less justifiable, 
until we reach the point in our history where the result of the civil war fur- 
nishes us with the strongest practical demonstration of the superior strength of 
the forces of consolidation. A rebellion is but an unsuccessful revolution, and 
is morally justifiable or not, according to the character of the motives which 
prompted the act. A rebellion for the purpose of maintaining slavery and a 
slave oligarchy, is very different from a rebellion instituted for the resistance 
of oppression; but both are legally justifiable, if successful, and legally punish- 
able if unsuccessful. Such would be our deductions from Prof. Bliss’ premiss 
that there is no sovereignty and that law is but the resultant of social forces. 

We commend Prof. Bliss’ book heartily to the attention of American jurists, 
and we would fain see it adopted as a text-book in the different schools of polit- 
ical science lately established in several of our colleges, and in those law schools 
in which opportunity is given for the philosophical study of law. 


Cc. G. T. 


WALD’s POLLOCK ON CONTRACTS, NEW EDITION. Principles of Contract at Law and in 
Equity; being a Treatise on the General Principles concerning the] Validity of Agree- 
ments, with a special View to the Comparison of Law and Equity. By EDWARD PoL- 
LOCK, Esq., of Lincoln’s Inn (Hon. LL. D., Edinburg). § d American Edition from 
Fourth English Edition. With Notes by Gustavus H. Wald, of the Cincinnati Bar. Cin- 
cinnati: Robert Clarke & Co. 1885. 

‘In his preface to the edition of 1883, Dr. Pollock spoke of the notes in the 
first American edition in terms of approval. Those notes, very thorough and 
extensive, have been added to in this, but just how far, we are unable to say. 
Since the first American edition of this work two English editions have appeared, 
one in 1883, the other in 1885. This American edition is based upon the last 
English edition. The American editor says in his preface that in these two 
English editions, particularly in that of 1883, important changes have been made, 
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and that he has made such an arrangement of his notes and such additions to 
them as these changes seemed to require. 

This is a noble text and the American notes seem not unworthy of the text. 
The learned author dedicates this edition to Lord Justice Lindley as the first 
fruits of his teaching. 

In the chambers of that eminent man and from his example he learnt ‘ that 
root of the matter, which too many things in common practice conspire to ob- 
scure, that the law is neither a trade nor a slim jugglery, but a science.’? He 
thanks his master for leading him into that other great historical system which to 
this day divides the civilized world with the common law; “for enabling him to 
regard it not as a mere collection of rules and maxims, accidentally like or un- 
like our own, butas the living growth of similar ideas under different conditions; 
and to perceive that the Roman law deserves the study and reverence of English 
:vwyers, not merely as scholars and citizens of the world, but inasmuch as, both 
in its history and its scientific development, it is capable of throwing iight beyond 
pr: °e on the dark pages of our own doctrine.’? He continues in much the same 
str. n to say: “‘I owe it to you and to my friend Prof. Bryce, that, daring to be 
deaf .o the counsels of shallow wisdom that miscalls itself practical, I turned 
from the formless confusion of text-books and the dry bones of student’s man- 
uals to the immortal work of Savigny; assuredly the greatest production of this 
age inthe field of jurisprudence, nor one easily to be matched in any other 
branch of learning, if literary form as well as scientific genius be taken into ac- 
count. Like one in a Platonic fable, I passed out of a cave of shadows into 
ciear daylight. The vast mass of detail was dominated by ordered ideas and 
luminous exposition. Equally removed from the futile struggling of a mere 
handicraftsman with the multitude of particulars, and from the pedantry which 
gains a show of logical symmetry by casting out unwelcome facts, the master 
proved, not by verbal definition, but by achievements in act, that the science of 
law is a true and living one.”’ He tells us further on that, “title by title, and 
chapter by chapter, the treasures of the common law must be consolidated into 
rational order before they can be newly grasped and recast as a whole.’? We 
well believe that this is so. The common law stands greatly in need of the 
labors of such men as Dr. Pollock, Mr. Justice Stephen and Mr. Justice O. W. 
Holmes, whom Dr. Pollock is pleased to speak of as his fellow-workers. It will 
take a good many such minds to get it into a state of symmetry and order, es- 
pecially in the United States, where nearly fifty courts of last resort, all independ- 
ent of each other, are tinkering away atit. In fact, it possesses, even in England, 
about the same symmetry and order which is presented by a squad of raw and un- 
uniformed recruits. It is likeanold pair of breeches which has been patched by 
various tailors with patches of all colors, of all sizes, and of all fabrics, new 
and old, until the original groundwork can nowhere be seen. In America it 
more nearly resembles a vast dumping ground upon which forty or fifty different 
proprietors are carting their various offal. This process of accretion is going on 
so fast that it will, in a short time, grow into an appalling mountain of debris. The 
*‘natural growth of the law,’’ of which those who oppose codification have so 
much to say, is proceeding in the United States at the rate of about fifteen thou- 
sand cases a year. Instance upon instance, dictum upon dictum, knowledge and 
ignorance, candor and evasion, jostle each other in the books of reports like a 
crowd at acircus. We take courage whep told by so eminent a master that the 
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law is ascience; and the success of his efforts to throw into tangible form the 
principles of one of the most important branches of it encourages us to believe 
that it may become a science when further ages shall have done their work upon 
it. We believe that this is the best exposition of the principles of the law of 
contracts extant, and that next to this in merit as a book of principles is the work 
of John William Smith. That work deserves the high praise it has received 
from lawyers and scholars; but this is very greatly superior to it. 


BRADWELL’S REPORTS, VOL. 15. Reports of Decisions of the Appellate Courts of the 
State of Illinois. By JamMES B. BRADWELL. Vol. XV. Price $3.50. Chicago Legal News 
Company. 1885. 

The fifteenth volume of the excellent series of Mr. Bradwell’s Reports of the 
Appellate Courts of Illinois brings the decisions of those courts down to a few 
weeks prior to its publication. The statute of Illinois creating the appellate 
court as an intermediate appellate tribunal between the Circuit and Supreme 
Courts, requires the judges to write opinions only in cases where the judgments 
of the court below arereversed. This will explain to tliose who have occasion 
to consult those volumes, the fact that the opinions reported are, with but few 
exceptions, in cases where the judgments below were reversed by the Appellate 
Court. 

The volume before us does not contain many cases of general interest. We 
note, however the following cases : — 

In Gerard v. Gateau,! it is held that upon dissolution of an injunction, reason- 
able costs and expenses incurred for the sole object of dissolving the injunction 
may be allowed as damages. If, however, counsel fees and expenses are in. 
curred in defeating the action generally, the dissolution of the injunction being 
only incidental to that result, such expenses are not allowable as damages. It 
is also held that damages to the defendant’s business and the loss of profits in 
such business, if resulting from the injunction, are properly allowable as dam- 
ages ‘‘ by reason of the injunction,” but that such damages were not proven in 
this case. 

In C. & W. I. R. Co. ». C., St. L. & P. R. Co.,? it is held that the 
construction of a railroad track over and across the street already occupied with 
the track of another railroad, although upon the same grade, is such a taking 
of the property of the latter road for public use as to warrant an injunction until 
the compensation for such taking is made. The court also holds that the tota) 
obstruction of the road, whose tracks are already laid, while the new tracks are 
being laid, as well as the permanent interference by means of the crossing with 
the business transacted over the old road, are proper elements to be considered 
in assessing the damages. 


MYER’S FEDERAL DECISIONS, Vol, 12. Crimes: Cutting Timber. Cases argued and deter- 
mined in the Supreme, Circuit and District Courts of the United States. Comprising the 
Opinions of those Courts from the time of their Organization to the Present Date, to- 
gether with extracts from the Opinions of the Court of Claims and the Attorney- 
General and the Opinions of General Importance of the Territorial Courts. Arranged 
by WILLIAM G. MyER, Vol. XII. St. Louis: Gilbert Book Co. 1885. 


This volume bears the certificate of approval of John D. Lawson, Esq., 
author of several well known legal works. He says: ‘‘I have examined all the 
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cases on crimes and criminal procedure, which the general editor of the Federa] 
Decisions has digested, instead of printing them in full under this title. I am 
quite satisfied that none of these rejected cases required to be printed in extenso, 
either under this title or any other. The complete abstract made of every case 
sufficiently answers the requirements of this work; and the best judgment has 
been everywhere exercised by the editor in the selection of cases to be published 
in full, and digested respectively.’’ 

We have hitherto explained the plan of this work, and we presume that all 
our readers understand it. A partial examination of some of the titles of 
this volume, which we have recently made the subject of study, leads us to be- 
lieve that Mr. Lawson’s certificate of approval expresses a sound conclusion. 
The learned editor seems to have kept on the side of prudence in determining 
what cases should be printed in full and what should only be given in the form 
of a digest. He has printed in full some cases on the subject of extradition 
which we do not believe to be in all respects sound law, though they are con- 
siderably cited, notably the case of Henrich,! on foreign extradition, and Ex 
parte Smith,? on interstate extradition. Theopinions of the Attorney-General 
have afforded copious material for the various titles in his digest. 


KELLY’s FRENCH LAW OF MARRIAGE. The French Law of Marriage and the Conflict of 

{Laws that Arise therefrom. By EDMOND KELLY, M. A., of the New York Bar, Licencié 

de la Faculté de Paris. New York: Baker, Voorhis & Co. 1885. 

This volume is an expansion of the exceedingly interesting article which Mr. 
Kelly contributed.to the AMERICAN Law REVIEw on the subject of the French Law 
of Marriage. He has now gone into the matter more in detail, citing authori- 
ties, and pointing out those unhappy conflicts of law which arise in consequence 
of the rule of the French law, that where a French citizen marries in another 
country according to the law of that country, but not according to the law of 
France, it is no marriage such as will be recognized in France. This idea takes 
root in the civil law, the leading idea of which was that the citizen of any coun- 
try in migrating carried the laws of his own country with him in so far as they 
regulated his domestic status. The doctrine of the common law, it is well known, 
gives paramount importance to the law of the place, and according to that 
law, & man when he goes about the world does not carry the statute books of 
his country upon his back. Mr. Kelly gives in an appendix the provisions of the 
French Civil Code on the subject of marriage, with a parallel English transla- 
tion. Altogether, the book is one of much interest to those who have leisure 
to study comparative jurisprudence; though it is not likely that it will prove of 
practical value to American lawyers and judges, except in those rare instances 
where a question concerning the French law of marriage may arise in our courts. 


HISTORY OF THE LAW OF ALIENS, FROM THE STANDPOINT OF COMPARATIVE JURISPRU- 
DENCE. —“‘ Dissertation in part fulfillment of the conditions necessary for the attainment of 
the degree of Doctor of Philosophy.” School of Political Sci , Columbia College. By 
ABRAHAM CHARLES BERNHEIM, Ph. B., LL. B. (Columbia). New York: J. F. Pierson, 
printer, 1885. 


This book, on its face, looks like a very learned treatise. It contains nearly 
two hundred pages of matter, and a brief examination of it impresses one that 
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the learned author is working very hard for a college degree, which is of about 
as much value in practical life asa mole on one’s face. Why should a man 
labor so hard for the degree of Doctor of Philosophy, when he can get that of 
Doctor of Laws from some American colleges for $25? It would be easier to 
earn the $25 by chopping wood and then buy the degree. 


ROBERTS & WALLACE ON THE DUTY AND LIABILITY OF EMPLOYERS. The Duty and 
Liability of Employers, as well to the Public as to Servants and Workmen. By WALWORTH 
HOWARD ROBERTS, of the Inner Temple, Barrister at Law, etc.,and GEO. WALLACE, M. 
A., of Lincoln’s Inn, Barrister at Law, etc., etc. Third Edition. London: Reeves & 
Turner, Chancery Lane. 1885. A small 8vo, cloth. 

This book deals almost exclusively with the English statutes and the English, 
Trish and Scotch decisions, though a few American decisions are cited. We 
have not examined previous editions, nor do we know what reputation the book 
has attained in England. This edition is dedicated to Earl Selborne, the late 
Chancellor, with his permission. The editors state in their preface that the 
work has been substantially rewritten. It deals not only with the English 
statute known as ‘‘ The Employer’s Liability Act,’’ but it contains a chapter on 
damages generally. About one thousand cases are cited. English books of the law 
like this are persuasive authority on questions of the common law in all Ameri- 
can jurisdictions. They are still very much cited in the courts of some of the 
older States, notably in the Supreme Judicial Court of Massachusetts. In the 
courts of the Western States they are not so much cited, and we are told by 
Western booksellers that English legal works have very little sale among their 
customers. The reason of this is that, in progress of time, most of the sub- 
stantial rules of the common law have become settled within certain limits by 
lines of local decisions in the various States of the Union. This being so, 
a lawyer in making an argument or a judge in writing an opinion, with obvious 
propriety, will cite the decisions in his own jurisdiction in preference to those 
of a foreign jurisdiction, no matter how great may be the respect to which 
the latter are entitled by reason of their intrinsic merit. 

The Employer’s Liability Act,! is given in an appendix. It is a short statute 
containing only ten sections. We do not understand that it undertakes to 
codify the entire common law upon the subject of the liability of employers to 
make compensation for personal injuries suffered by workmen in their service. 
It does not repeal in oto the rule that a master is not liable for the negligence 
of one servant whereby an injury is inflicted upon another servant in the same 
common service; but it makes the master liable for an injury inflicted upon a 
servant by the negligence of another servant, to whose orders the injured ser- 
vant was bound to conform, thereby repealing the rule of the previous adjudged 
cases that a mere foreman of work is to be deemed a fellow-servant with those 
under him in the same common employment. It also makes a master liable for 
an injury inflicted upon a workman employed by him, by reason of the negli- 
gence of any person in the service of the employer who has charge or control of 
any signal, points, locomotive engine, or train upon a railway; thus making a 
most extensive inroad into the same doctrine in respect of railway servants. 
While the English Parliament have been thus legislating with a humane desire 
to protect the life and limb of the great mass of workingmen whose toil has 
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made England rich and great, some of the American courts, yielding to railway 
pressure, have been drifting in the opposite direction. The Supreme Court of 
Missouri for several years held that cases arising under our so-called ‘‘ Damage 
Act,’? were not within the rule which exempts a master from liability for the 
negligence of one servant whereby an injury accrues to another servant in the 
same common employment; but that court finally, in a railroad case, overruled 
this line of decisions and enacted for the first {time in Missouri, the barbarous 
rule in Farewell v. Boston and Worcester Railroad Corporation. The Legislature 
of Pennsylvania, which seems to have been mere putty in the hands of the 
Pennsylvania Railroad Company, has extended this rule so as to make it em- 
brace the servant of any third person who may be engaged in handling freignt 
in connection with a servant of the railway company in the railway yard or 
ata railway depot. The rule finally-set up by the Supreme Court of Missouri 
would have been repealed by the Legislature before this, if the members of the 
successive legislative bodies which have met in Missouri had not had their 
pockets lined with railway passes in violation of the constitution of the State, 


AMERICAN DECISIONS, Vols. 65, 66,67. The American Decisions, Containing the Cases of 
General Value and Authority, Decided in the Courts of the Several States from the 
Earliest Issues of the State Reports to the Year 1869. Compiled and annotated by A. ©. 
FREEMAN, Counselor at Law, and Author of Treatises on the “ Law of Judgments,” 
“Cotenancy and Partition,” ‘‘ Executions in Civil Cases,” etc. Vols. 65, 66,67. San 

Francisco: A. L. Bancroft & Co. 1885. 


The publishers of this well known series of selected reports have recently is- 
sueda circular in which they state that eleven thousand one hundred and nineteen 
leading cases have been reported in the first sixty-five volumes, and that one hun- 
dred and fifty-eight thousand five hundred and sixty-three cases have been cited 
in the discussion of the questions presented. This is certainly a great showing, 
and its magnitude will be understood when it is stated that the number of cases 
cited embraces nearly one-half of all the adjudications reported in the Ameri- 
can books of reports,— in which, according to a recent estimate, there are about 
three hundred and fifty thousand cases. The pamphlet alluded to contains such 
a mass of recommendations from members of the bench and bar in all parts of 
the country that any further commendation of this great work would be mere 
surplusage. 


DEERING’S ANNOTATED CODES AND STATUTES OF CALIFORNIA. Vol. 3, Civil Procedure. 
The Codes and Statutes of California, as Amended and in Force at the Close of the 
Twenty-sixth Session of the Legislature, 1885, with Notes containing References to all 
the Decisions of the Supreme Court, Construing or Illustrating Sections of the Codes, and 
to Adjndications of the Courts of other States having like Code Provisions. In four 

Volumes. By F. P. DEERING, of the San Francisco Bar. Code of Civil Procedure. San 

Francisco: A. L. Bancroft & Co. 1885. 

This is the most thoroughly annotated code of procedure that we have ever 

had inour hands. The notes relate, for the most part, to decisions of the Su- 

preme Court of California; but, as is stated on the title page, decisions con- 
struing similar provisions in the codes of other States are frequently cited. The 
book is well printed; the text of the code in open type running across the page, 
and the notes in smaller type thereunder in double columns. Catch-words in 
bold-face type arrests the eye and furnish a running index to each subject con- 
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sidered in the notes. It has a very thorough index. It has evidently cost a 
great deal painstaking labor. It is an honor to the author, and a credit to the 
publishers. 


ATTI DELLA COMMISSIONE MINISTERIALE per lo Studio e la Compilazione di un Progetto di 
Legge sulla Estradizione, Instituita con Decreto del 15 Ottobre, 1881, dal Ministro degli 
Affari Esteri. P. S. MANCINI. Ippolito Sciolla Tipografo del Ministro degli Affari 
Esteri, 1885. 

This volume, as its title indicates, embodies the transaction of a ministerial 
commission for the study and compilation of a project for a law upon the sub- 
ject of the extradition of fugitives from justice. The commission was created 
in 1881, by a decree emanating from Sig. Mancini, the Italian Secretary of 
State for Foreign Affairs, with the concurrence of the Minister of Pardons 
and Justice. We have had the honor to receive the present copy from Sig. 
Mancini, through the Italian Legation at Washington. It is a large octavo 
of near 600 pages, and consists of several parts, the most important of which 
are an introduction by Avv. Emilio Puccioni, Secretary to the Minister of For- 
eign Affairs, who was also Secretary to the Commission; the minutes of the 
proceedings of the Commission, showing its transactions and debates from day 
to day; the project for a law which was finally determined upon; a comparative 
view of the laws of other countries on the subject of extradition presented in 
the form of a memorial, by the Secretary, Cav. Puccioni; the conventions on the 
subject of extradition between the Kingdom of Italy and other countries; and, 
finally, the statute laws of Great Britain, the United States, Holland, Belgium 
and France upon the subject of extradition. 

It thus contains a greater amount of information upon the subject of the ex- 
isting state of the treaties, laws and usages of the principal civilized nations, 
in respect of the mutual demand and surrender of fugitives from justice than 
any work with which we are acquainted. It is plain from this brief synopsis 
of its contents that it is too important a work to be dismissed with a short 
notice, and we hope to be able to speak somewhat at length of it in our next 
issue. 

For the present we wish to call attention to the fact that the eminent states- 
men and lawyers who composed this Commission have taken a very advanced 
and enlightened, and at the same time what we conceive to be an entirely just 
view, of the duty which one civilized state owes to another to surrender fugi- 
tives who have escaped from its justice. That view is, that the duty of surren- 
dering such fugitives is founded in natural right as a debt due to justice, and, 
consequently, does not depend for its existence either (1) on the fact ofa treaty, 
or (2) on the condition of reciprocity. These two propositions are admitted, in 
the learned introductory paper by Cav. Puccioni, to be innovations upon the 
established doctrine and upon the principles embodied in the laws on this sub- 
ject of England, the United States, Holland and Belgium. But it is, neverthe- 
less, pointed out that it is a conclusion to which the opinions of scientific men 
are tending, and that it rests upon the twofold premiss that the punishment of 
crime by a state is an inherent right, and that the preventing of this by another 
state is not a beneficial privilege. We may perhaps add that current thoughtin 
the United States and Canada is strongly tending towards the same conclusion. 
Under the obligation of the treaty which exists between the United States and 


t 

9 

i. 

it 

h 

yf 

e 

16 

ur 

u- 

he 

e, 

in 

n- q 


956 BOOK REVIEWS. 


Great Britain on this subject, which requires extradition only for certain great 
crimes, Canada and the United States is each doing to itself and to the other the 
wrong of making its territory an asylum for the escaped rogues of the other, 
When it is remembered that for near fifty years the United States denied extra. 
dition to all countries, and was proud of the honor of being a cesspool for the 
criminal sewage of Christendom, it must be conceded that there has been in this 
country a great advance in public opinion on the question, notwithstanding the 
narrow and jealously guarded provisions of our extradition treaties with other 
countries. 
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DIGEST OF CASES IN THE LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the REvVIEw is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained.. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 


NAME, ABBREVIATION. 


Alabama Law Journal. 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Criminal Law M 
Daily Law Reco: 
Daily Register. 
Eastern Reporter. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence 
Kansas Law Journal. 
Kentucky Law Reporter and 
Journal. 
Law Journal. 
Law Times. 
Lancaster Law Review. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
North Eastern Reporter, 
North-Western Reporter. 
New Jersey Law Journal. 
Pittsbur, gal Journal. 
Pacific Reporter. 
Reporter. 
Southern Law Times. 
Supreme Court Reporter. 
Texas Court Reporter. 
Texas Law Review. 
Virginia Law Journal. 


Daily L. Re 
Daily Reg. 


Washington Law Reporter Wash. L. Rep. 
ee 


Weekly Law Bulletin. 
Weekly Notes of Cases. 
West Coast Reporter. 
Western Insurance Revie 
Western Reporter. 
Wisconsin Legal News 


Week. L. B. 
N.C 


West. Rep. 


West C. Rep. 
West. Ins. Rev. 
Wis. Leg. N. 


ADDRESS. 
Montgomery, Ala. 
Albany, NY. 
Cincinnati, O. 
Philadelphia, Pa. 
st. Paul, Minn. 
[oronto, Can. 

Monthly. 
Weekly. 
Weekly. 
Bi- monthly. 
Dail 


PUBLISHED. 
Monthly. 
Weekly. 
Monthly. 
Monthly. 


New York. 

Dublin, Ireland. 
Edinburg, Scotland. 
Topeka, 


Louisville, Ky. 
ndon, Eng. 

Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Newark, N. Y. 

t. Paul, Minn. 
St. Paul, Mina. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 
Boston, Mass. 
Tenn. 
St. Paul, Minn. 
Austin, Texas. 
Galveston, Texas. 
Richmond, Va. 
Washington, D.C. 
Columbus & Cin., O. 
Philadelphia, Pa. 
San Francisco, Cal. 
St. Louis, Mo. 
Newark, N. Y. 
Milwaukee, Wis. 


Monthly. 
Weekly. 


Seeger 
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AcT‘on. — Right of child to sue out injunction as legal representative.—A 
Caughter of a deceased person, not technically his legal representative, can not main- 
tain a suit under chapter 76, sect. 6, Pub. Stat., to restrain the defendant from using the 


name of her father in carrying on his business.— Dodge v. Weld, Sup. Ct. Mass., N. E. 
Oct. 2, 1885. 
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q 
Ala. L. J. 
Alb. L. J. 
Am, L. Rec. 
Am. L. Reg. 
At. Rep. 
Can. L. J. 
Caa. L. T. 
Cent. L. J. : 
Ch. Leg. N. 
ew york, auy. 
cast. Rep. Albany, N. Y. Weekly. 
Fed. Rep. St. Paul, Minn. Weekly. 
Int. Rey. Rec. New York. 
Ins. L. J. Monthly 
Irish L. T. bee! 
Jour. of Jur. Monthly 
Kan. L. J. Weekly. 
Ky. L. Rep. Monthly. 
L. J. Weekly. i 
L. T. Weekly. 
Lan. L. Rev. Weekly. 
Leg. Adv. Weekly. 
Leg. Int. Weekly. 
Leg. N. Weekly. 
Luz. Leg. Reg. Weekly. 
Md. L. Rec. Weekly. 
N. gs Rep. Weekly. 
N. E. Rep. Weekly. 
N. W. Rep. 
N.J.L. J. Monthly. 
Pittsb. L. J. Weekly. 
Pac. Rep. Weekly. 
Rep. Weekly. 
South. L. T. Per annum, $5 
Sup. Ct. 
Texas Ct. Rep. 
Texas L. Rev. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 10 


—— See JURISDICTION. 
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ACTION — Continued. 


— Where action may be brought against R. R. Co. for negligence. — Suit may 

be brought in the courts of Pennsylvania against a railroad company for alleged negli- 
gence in the killing of a person in the State of New Jersey. Jurisdiction is not ousted 
merely because the injury and death occurred in another State. If a statute exists in 
New Jersey similar to that in Pennsylvania relative to liability to damages for death by 


negligence, rights under it will be enforced in the latter State. — Knight v. West Jersey 
R. R. Co., Sup. Ct. Pa., Leg. Int., Sept. 4, 1885. 


— Payment of claim to State officers induced by false representation — Suit 

to correct mistake will not lie. — A. cut logs from State lands, and was threatened 
by the State trespass agent with prosecution if he did not settle for the value of the 
logs thus cut, and the damages caused by the trespass, but the agent falsely repre- 
sented the number of logs cut, and A. settled with him for the amount claimed, paying 
a part in cash and the balance in notes, which were received by the land commissioner, 
and by him turned over to the State treasurer. Held, that a bill in equity would not lie 
to compel the State officers to correct the mistake, as the notes were in the hands of the 


State treasurer, and such an action was substantially a suit against the State. — McElroy 
v. Swart, Sup. Ct. Mich., N. W. Rep., Oct, 24, 1885. 


ADMINISTRATORS. —See EXECUTORS AND ADMINISTRATORS. 


ADMIRALTY.— Assault and beating— Remedy for is in personam.—Under admi- 
ralty rule sixteen, the ship can not be proceeded against in rem, in any case the 
gravemen of which is an assault or beating. The remedy in such case is by an action 


in personam against the owners.—Smith v. Challenger, Sup. Ct. W. T., West C. Rep., 
Sept. 24, 1885. 


— Grain charter-party — Construction of words, ‘‘ Now at a certain place, about 

ready to sail, or already sailed.’’— New York agents of the British steamer March 
were authorized to charter her for a cargo of grain from Baltimore to a British or con- 
tinental port. The steamer had some time previously sailed from Venice to Porman 
for a cargo of mineral, and her exact situation was not known. The charter-party con- 
tained a stipulation that she was then at Porman, about ready to sail, or had already 
sailed. She did in fact have one-half her cargo on board, and with favorable weather 
could have completed her loading in a little over two days, but by unfavorable weather 
her loading was delayed seven days. Held, that the steamer was not about ready to 
sail, within the meaning of the stipulation, and that the charterers were not required 
to load her. — The March, U. S. Dist. Ct. D. Md., Fed. Rep., Nov. 3, 1885. 


ADVANCEMENT. — See GIFT. 


ASSIGNMENT. —Surviving partner has no power to make general assignment for 

benefit of creditors.—A surviving partner has no power without the consent and 
concurrence of the representatives of the deceased partner to make an assignment to 
a trustee for the benefit of creditors of the firm, and to create preferences among the 
creditors by such an assignment. In case of such an assignment a court of equity will 
interfere and appoint a receiver to close up the business of the copartnership. — Nelson, 
Exr., v. Tenney, Assignee, Sup. Ct. N. Y., Ch. Leg. N., Sept. 12, 1885. 


— Right of assignee to appeal from decree of distribution —Competency of 

assignor as witness. — An assignee for the benefit of creditors has generally no right 
of appeal from a decree distributing the funds in his hands among creditors, the decree 
is a complete protection in paying out the money. But where an assignmentis made to 
A. by B. and C., and in the same instrument an assignment by B. and D., the assignee 
of B. and C, can appeal from a distribution of his accounts as assignee of B. and D. like 
any other creditor could. D., one of the assignors, would be a competent witness as to 
the distribution of the fund among the creditors —he is not a party to the record. 
Judgment notes under seal, executed after the assignment, afford no evidence of 
ownership in the property assigned, and, without proof of a previously existing con- 


sideration or claim, can not participate in the distribution of the assigned estate. — 
Jordan’s App., Sup. Ct. Pa., Pittsb. L. J., Oct. 21, 1885. 
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ASSIGNMENT — Continued. 

— Wisconsin statute as to preference of labor claims construed. — A statute of 
Wisconsin (ch, 349, vol. 1, Laws Wis. 1883) provides that ‘‘ any and all assignments here- 
after made for the benefit of creditors which shall contain or give any preference to one 
creditor over another, except for the wages of laborers, servants or employes, earned 
within six months prior thereto, shall be void.” L.,a manufacturer, entered into a con- 
tract with B., who was also a manufacturer, by which B. was to saw a quantity of lum- 
ber for L. at the stipulated price of $15 per thousand feet. The lumber was furnished 
by L. and the sawing was done at B.’s establishment. The work required the use of B.’s 
machinery and the labor of his employes. Held, that the relation of the parties inthe _ 
transaction, was that of contractor and contractee; that in doing the work B. was nota 
laborer, servant or employe of L. within the meaning of the statute, and that a prefer- 
ence in favor of B. in an assignment made by L. was illegal, and invalidated the assign - 


ment as to a creditor attacking it.—Campfield v. Lang, U. S. Cir. Ct. E. D. Wis., Ch. 
Leg. N., Oct. 24, 1885. 


— Confession of judgment in favor of certain creditors followed by general 
assignment— Effect of. — Where a firm who knew they were insolvent, with a view 
of making a total disposition of their assets, and applying them to the payment of cer- 
tain creditors to the exclusion of others, and, in pursuance of a scheme entered into 
between them and the creditors they desired to prefer, confessed judgment in favor of 
such creditors and had judgment entered against them for the amounts due and execu- 
tions issued and levied on all of their assets, and thereafter, but on the same day, made 
a general assignment, subject to said judgments and executions, of all their property, 
and the firm’s assets were sold under said executions, and all the proceeds paid by the 
sheriff into the hands of A., the attorney of the judgment creditors, held, that said con- 
fessions of judgment and said general assignment are to be regarded as part of one 
instrument, and as together making one voluntary assignment for the benefit of credi- 
tors within the meaning of Revised Statutes, Missouri, sect, 354, and that A. holds the 


proceeds of said sale for the benefit of all the creditors of said firm. — Clapp v. Nord- 
meyer, U. S. Cir. Ct. E. D. Mo., Fed. Rep., Nov. 3, 1885. 


ATTACHMENT. — Freight charges can not be attached without payment of — Officer 
paying is entitled to carrier’s lien. — Goods upon which freight is due can not be 
attached without paying the freight. If an officer pay the freight in order to get the 
goods in his possession he is entitled to the carrier’s lien, In ceriain cases the tender, 
or an allegation of tender, of freight charges paid, is held not to be a condition prece- 
dent to the exercise of the right of stoppage in transitu. The unpaid vendor's right of 
stoppage in transitu is superior to a carrier’s lien. —Stuart v.fMan, Ct. App. Texas, 
Texas L. Rev., Oct. 13, 1885. 


ATTORNEY AT Law. — Disbarment of. — On an application for disbarment of an attorney 
at law, on the ground that he swore falsely to an affidavit used before the court, for the 
purpose of deceiving and misleading it, and also made false and fraudulent representa- 
tions before the court for the same purpose, if the guilt of the respondent does not 
clearly appear to the court it will refuse to remove or suspend him. —In re Houghton, 
Sup. Ct. Cal., Pac. Rep., Oct. 22, 1885. 


BILLs AND NOTES.— When maker not estopped by procuring agreement of forbear- 
ance. — Where the holder of a promissory note gratuitously permits it to run some time 
after maturity, without attempting to collect it, and then agrees with the maker “to 
wait” until the maker can collect money to satisfy it, but does not receive any consid- 
eration therefor, and does not change his position in any way, the maker is not thereby 
estopped from setting up any defense then existing or thereafter arising. — Henry v. 
Gilliland, Sup. Ct. Ind., N. E. Rep.Oct. 23, 1885; N. J. L. J., Nov., 1885. 


— Where a note is payable at a given town, without specifications as to place, and a de- 
posit is made with a third person, at the time or before the note falls due, of an amount 
sufficient to pay the note, but before the note is paid the deposit is stolen, the maker is 
not released. — First Nat. Bank v. Free, Sup. Ct. lowa, N. W. Rep., Oct. 17, 1885. 


— Liabilities of indorsers and of guarantors. — Where a promissory note is guar- 
auntied without protest, and accepted by the guarantor, there is an implied contract that 
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BILLS AND NOTES —Continued. 
the indorsers shall be released. The claims of a guarantor, as respects appropriations 
of deposits by the principal debtor in the bank, are not superior to those of an indorser, 
Mere knowledge of non-payment is not such notice as will continue the liability of an 
indorser. — First Nat. Bank v. Zalmis’ Exrs., Sup. Ct. Pa., At. Rep., Oct. 28, 1885. 


— Promissory note — Written assignment — Defense of maker — How affected 
by.—A writing upon the back of a promissory note, transferred before maturity, in 
these words: — 


‘* State of Arkansas, County of Washington—ss: I, James C. Rodgers, do hereby assign 
the within note to Charles B. Hatch, of Osage County, Kansas. Said assignment is 
made without recourse on me, either in law or equity. 


“ Signed in the presence of 
‘*H. F. RaymMonp, Clerk County Court, Washington County, Arkansas.” 
Is pot an indorsement in a commercial sense, and such writing must be treated asan 
assignment of the note only, and will not cut off the defenses of the maker. — Hatch v, 
Barrett, Sup. Ct. Kan., Pac. Rep., Oct. 22, 1885, 


—— Usury, when transactions are tainted with, by reason of renewals. —The 
taint of usury extends to all consecutive securities in a transaction, if the descent is 
clear. It is otherwise if the later security is a clear novation. Where notes in a 
transaction are renewed consecutively, on payment of bonuses in excess of the lawful 
rate of interest, the accommodation indorser to the notes can take advantage of any 
usvcious payments made by his maker on the renewals in a suit on his own note, given 
in renewal of the last of the series, Such a note is not a novation. — Schutt v. Evans’ 
Admr., Sup. Ct. Pa., At. Rep., Oct. 21, 1885. 


— Usury —Innocent purchaser — Burden of proof, on whom. — Where usury in the 
original transaction for which negotiable promissory notes are given is proved, a party 
.who claims to have purchased the notes before maturity must assume the burden of 
proof to show that he is the bona fide purchaser before maturity, and without notice. — 
Darst v. Backus, Sup. Ct. Neb., N. W. Rep., Oct. 17, 1885. 


— Conflict of laws— Promissory notes as payment — What prevails. — Notes 
given in New Hampshire for an existing debt due a creditor in Massachusetts must be 
construed as contracts for the former State, And they are not presumed to be pay- 
ment. — Gilman v. Stevens, Sup. Ct. N. H., Rep., Nov. 4, 1885. 


—— Alteration, such as adding name of attesting witness, when material— 
Note given in compromise of fraudulent claim, when void. — Any material al- 
teration to a promissory note renders it void. Adding the name of attesting witness is 
a material alteration, only when it extends or in some way varies the liability, or im- 
pairs the right of the drawer. If an alteration is not material, it matters not with what 
intent it was made; for under no circumstances can it in any way affect the liabilities 
ofthe parties. A promissory note the consideration of which is the compromise of a 
fraudulent claim, where the drawer has not waived his rights, is void in the hands of 
of the original payee or any other person not a bona fide purchaser for value before 
due. — Fuller v. Green, Sup. Ct. Wis., N. W. Rep., Oct. 31, 1885. 


—— See NEGOTIABLE INSTRUMENTS. 


“J. O. RODGERS. 


BUILDING ASSOCIATIONS.— Power to make by-laws as circumstances may re- 
quire.— By the terms of the constitution of a building association it was provided that 
a withdrawing member “ should receive the amount of dues actually paid in, first deduct- 
ing all fines and charges.” The association was unable to lend its funds, and its money 
began toaccumulate. It accordingly passed a by-law in due form granting to each with- 
drawing member ‘‘ the amount of dues actually paid in, and fifteen per cent per an- 
num interest thereon, first deducting all fines and charges.” The fifteen per cent was 
a bona fide estimate of the profits of the association ; held, that the passage of such by- 
law was not ultra vires, notwithstanding the provision of the constitution above cited, 
but was in pursuance of the provisions of the General Act of April 12, 1859 (P. L. 544), 
authorizing withdrawing members to receive the amount paid in by them deducting all 
fines and charges ‘‘and such proportion of the profits as the by-laws may deter- 
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BUILDING ASSOCIATIONS — Continued. 
mine.” A building association may validly pass a resolution authorizing any borrow- 
ing member to withdraw and be released, upon the payment of dues, interest and fines 
up to and including a certain future time when it is believed the association will be able 
to close out, and may subsequently declare, upon discovering that the association pos- 
sibly might not be able to close out at such time, that such resolution should remain 
in force only until a certain date. Members who fail to avail themselves of such op- 
portunity before the specified date have no ground of complaint. —App. of Booz et al., 
Sup. Ct. Pa., W. N. O., Sept. 24, 1885. 


CHECKS. — When alteration will make it void. — Changing the date of a post-dated 
check is a material alteration and, if unauthorized, makes it void. — Crawford v. West 
Side Bank, Ct. app. N. Y., Daily Reg., Oct. 30, 1885. 


COMMON CARRIER. — Railway Company — Contract limiting liability for loss, 
when invalid — Exceptions to rule. — As a general rule common carriers can not 
by contract limit their liability for loss occasioned by their negligence. Where, how- 
ever, a shipper misrepresents the value of his articles for the purpose of getting 
reduced rates, it seems that he will be bound by a contract made by a railway company 
in good faith, fixing the amount of recovery for loss at the sum stated by the shipper 
as the value of his goods. — Rosenfield v. Peoria, D. and E. Ry. Co., Sup. Ct. Ind., N. E. 
Rep., Oct. 3, 1885. 


— When insurance company is subrogated to owner’s claim — Liability of car- 
rier for “* baggage.’’ — Where a trunk, containing among other baggage a collection of 
watches and jewelry, was destroyed by fire in the baggage carof defendant’s passenger 
train in course of transportation, an insurance company which had insured the same 
against loss by fire, having paid the amount of the insurance after the loss, and taken 
an assignment of the owner’s claim against the defendant, succeeded to whatever 
rights the owner had, by reason of the loss, against the defendant. The term “ bag- 
gage” does not include articles of merchandise intended for sale or for use as samples, 
and not designed for the use of the passenger, and if the passenger has such articles 
checked and received by the carrier as baggage, the carrier will not be liable for them 
if lost or injured, unless it was informed or was presumed to have known that the articles 
were merchandise, or unless it was the established custom or usage of the defendant to 
receive and transport them as baggage, or unless they were lost by the negligence of 
the defendant. Proof of the fact that a railroad carrier habitually receives and checks 
and transports in its baggage cars trunks known by it to contain merchandise, makes 
out a prima facie proof of custom, and if the carrier relies upon the fact that it carries 
them as freight for hire, it must establish that fact by evidence. — Switzerland Mar. Ins. 
Co. v. Louisville, Cin. and Lex. Ry. Co., U. S. Cir. Ct. S. D. Ohio, Int. Rev. Rec., Nov. 
2, 1885. 


— Bills of lading fraudulently issued by agent—Estoppel of carrier to deny 
validity of. — A railroad company employed A., at a station in New York State, to act 
as shipping clerk, and duly authorized him to issue bills of lading for goods delivered 
to the company for shipment. B., in Philadelphia, received from said station through 
C. consignments of barley, from time to time, and made advances to C. on the barley 
by accepting drafts sent by C., accompanied by bills of lading issued by A. for the rail- 
road company. A., with the connivance of C., issued a fictitious bill of lading for a car 
of barley never delivered to the company, and ©. sent the same with a draft to B., who 
accepted the draft, on faith of said bill, and paid it at maturity. Upon the failure of the 
barley to arrive, B. brought suit against the company for his loss. Held, that defendant 
was estopped to deny the validity of the bill of lading. The fact that no authority was 
given A. to issue bills of lading without receiving the goods mentioned therein, was 
immaterial.— Brooke v. N. Y., Lake Erie & W. R. Co., Sup. Ct. Pa., Alb. L. J., Nov. 7, 
1885; At. Rep., Nov. 4, 1885. 


CONSTITUTIONAL LAw.— Statute — Execution against property of citizen for 
town debt. —The Maine statute authorizing an execution to issue against the prop- 
erty of any citizen to satisfy a town debt in judgment is not in conflict with the 
State or Federal constitution. — Eames v. Savage, Sup. Jud. Ct. Me., Rep., Sept. 16, 1985. 
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CONSTITUTIONAL Law —Continued. 

— Impairing contract —Statutory provision that uncalled for bank deposits 
should vest in school trustees is unconstitutional — Evidence as to death of 
depositor. — An act providing that where the depositor of money in bank disappears 
and fails to claim it for eight years, the title to it shall, ipso facto and without any judi- 
cial investigation, vest in the board of trustees of public schools, is unconstitutional ag 
to deposits made before the passage of the act, because it impairs the contract be- 
tween the bank and the depositor. The disappearance of the depositor for eight years 
and his failure to claim the deposit, though negative evidence, authorizes the pre- 
sumption of death; but,not that he died without issue and still less without heirs, — 
Bank of Louisville v. Board of Trustees of Pub. Schools, Ct. App. Ky., Oct., 1885. 


— When provision not self-executing — Effect of attaching county — Right of 
voters.— The constitutional provision that whenever a county sball contain forty 
thousand inhabitants it shall constitute a separate judicial district does not per se con- 
stitute such county a judicial district without an act of the Legislature. Where a 
county of less than forty thousand inhabitants is attached to a contiguous district, the 
qualified electors of the attached county have a right to vote for judges for the dis- 
trict. —Bredin’s App., Sup. Ct Pa., Rep., Nov. 4, 1885. 


— Holding office— Party qualification, inquiry into is unconstitutional. — It is 
an important principle under our constitutional system that no one shall be affected in 
any of his legal or political rights by reason of his opinions, on political subjects or 
other matters of individual conscience; and any attempt to inquire into the sentiments 
of the voter is not only an abuse, but one which it is the chief purpose of the ballot sys- 
tem to prevent. Any law making party affiliation or political or religious opinions a 
test of qualication for holding an office created, is unconstitutional. — Attorney General 
v. Board of Councilmen City of Detroit, Sup. Ct. Mich., N. W. Rep., Oct. 31, 1885. 


ConTRACT. — Agreement of drummer not to sell goods to another merchant in 
same town—When valid and binding on principal.— A contract by a drummer 
not to sell a certain class of goods to any other merchant in a town except A., upon a 
penalty of the forfeiture of the price of the goods, is not void as being in restraint of 
trade. Sucha contract is within the apparent scope of a drummer’s authority and 1s 
binding on his principal. — Watkins v. Morley, Ct. App. Texas, Texas L. Rev., Sept. 22, 
1885. 


— Real estate contract —Forfeiture— Note payable at bank—When in de- 
fault. — In 1880 certain real estate was sold on time; twenty negotiable notes payable 
at a particular bank, being given by the purchaser, all to be paid within ten years from 
date. Time was declared in the contract to be an essential element, and on the failure 
of the purchaser to perform a forfeiture should ensue. In November, 1882, the pur- 
chaser did not pay the taxes until five days after the land had been sold to the defend- 
ant for taxes, when the purchaser redeemed the same. The notes due in 1883 were not 
sent to the bank named for collection, and three days after they were due the purchaser 
paid the amount thereof to the bank. In June, 188, the vendor returned the unpaid 
notes to the purchaser and declared the contract forfeited. Held, that the alleged forfeit- 
ure dated from that time, and, the purchaser not then being in default, it was unavail- 
ing. Where a bank is designated as the place at which a purchase-money note is to be 
paid, the maker is notin default in not paying the same until the note is received at the 
bank. — Robinson v. Cheney, Sup. Ot. Neb., N. W. Rep., Sept. 12, 1885. 


— Construction of, for supply of ore —When not severable —Date for fixing mar- 
ket price — Interest.— A contract to supply ore consisted of an acceptance of the fol- 
lowing proposition: ** We have tried the West Republic ore lately, sent us and find it sat- 
isfactory. We will take five thousand tons of it, at $10 per ton, at Ashtabula. Payments 
to be made for five hundred tons per month, beginning in May next, And we will ad- 
vise you from time to time as to which road to send it by. Quality of ore to be up to the 
sample car load sent us.” Held,;that the vendors were bound to deliver ore equal in 
quality to the sample car load. The contract was an entire contract and not severable. 
If the vendors supplied ore inferior to the sample, the vendees might refuse to receive 
it, and by notifying the vendors to that effect, be relieved from accepting or paying for 
the ore; or, they might receive it, and by notifying the vendors of its inferior quality, be 
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CONTRACT — Continued. 

relieved from paying the contract price, but would be liable to pay its market value. 
The date for fixing the market price for the ore so accepted, is the time it was received, 
where there is no evidence that it was received under protest, or upon inducements or 
representations of the vendors, or that it was held for the vendors. The question of 
interest is not one for the discretion of ajury. Interest should be allowed in all cases 
of contract where it is the duty of the debtor to pay without a previous demand by the 
creditor. A bona fide dispute as to the amount due is no bar to the accruing of inter- 
est. —West Rep. Mining Co. v. Jones, Sup. Ct. Pa., Leg. Int., Sept. 4, 1885. 


— Action by third party to be benefited — When it will lie. — Where one person 
for a valuable consideration, engages with another by contract to do some act for the 
benefit of a third, the latter, who would enjoy the benefit of the act, may maintain an 


action for the breach of such agreement. — Wimringhoff v. Wittig, Sup. Ct. Wis., N. W. 
Rep., Oct. 31, 1885. 


— Indemnifying one for becoming surety in a criminal bail bond — Validity 
of. — Plaintiff was convicted of a misdemeanor, and was ordered to find security for 
his good behavior for two years, and imprisoned in default. Defendant then agreed to 
become surety in consideration of plaintiff depositing with him a sufficient sum to cover 
his liability, which sum was to remain in defendant’s hands for the two years. The 
money was handed over to defendant, who executed a bail bond, and plaintiff was 
released. Before the expiration of the two years plaintiff sued defendant to recover 
the money which he had handed over. Held, that the agreement under which the 
money was deposited, being an agreement to indemnify bail in a criminal case, was 
contrary to public policy, and illegal, and therefore the maxim, in pari delicto potior 
est conditio possidentis applied, and plaintiff was not entitled to recover. — Herman v. 
Zenchner, Eng. Ct. App., Cent. L. J., Nov. 6, 1885. 


— See SALE. 


CORPORATIONS. — When injunction may issue and receiver be appointed for— 
Corporation may, in the absence of fraud buy and sell its own stock — Sur- 
render of stock, when valid. — The law of Illinois authorizing the appointment of a 
receiver by the court in case of the insolvency of a life company is constitutional, and 
where the petition sufficiently sets forth the necessity,an injunction may issue against 
further business and.a receiver be appointed before final hearing. A corporation may 
in good faith, purchase and sell shares of its own stock. But fraud would vitiate the 
sale. A stockholder selling his stock to the corporation will be protected against 
further payment of his subscription unless impeached for fraud on the creditors of the 
company. A resolution authorizing holders of part paid stock to surrender the same in 
exchange for full paid stock is binding on the company, whether done in good faith or 
not. But if fraudulent, such surrender may be attacked collaterally by a party injured. 
A receiver can not impeach such surrenders of stock as fraudulent. The creditors 


must assert their rights by their own action. — Republic Life Ins. Co. v. Swigert, Sup. 
Ct. Ill., Ins. L. J., Oct., 1885. 


—-Formation of, without observing statutory requirement as to cash pay- 
ment. — Partners recorded a statement under the limited partnership act of Pa. which 
set forth that $40,000 of the capital was paid in cash. In fact, no cash was paid, but the 
property and assets of the old firm were turned in and treated as cash. No subsequent 
certificate was recorded under the supplementary act of May Ist, 1876, which allows 
contributions in real or personal property. No subscription list book was kept. Held, 
that the recorded statement, being false in fact, was not a compliance with the act, and 


that the partners were liable as general partners. — Elliot v. Himrod, Sup. Ct. Pa., Leg. 
Int., Sept. 4, 1885. 


— Gratuitous payment of debts of — Ratification of — Liability for — Failing to 
furnish work for employe, liability for.— Where a person, with the knowledge 
and acquiescence of the officers of a corporation, and without special request, advances 
money to pay the debts of said corporation, the acquiescence of such officers amounts 
to a ratification, and the corporation will be liable to him for the money so advanced. 
Where an employe has been hired to do certain work at a specified price for a given 
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CORPORATIONS — Continued. 
time, and he is ready and willing to perform throughout the term of the employmert, 
but employer fails to furnish the work, employe may recover full contract price. — 


Martin v. Victor M. and M. Co,, Sup. Ct. Nev., Pac. Rep., Oct. 29, 1885; West O. Rep., 
Oct, 15, 1885. 


— Action to recover value of goods under ultra vires contract partly per- 
formed — Corporations estopped to set up invalidity or to recoup damages. — 
Plaintiff contracted to sell to defendant corporation one hundred and seventy-four tons 
of “ excelsior,” not to be used by defendant in its business, but to be resold byit on 
speculation, as plaintiff well knew. After delivering a considerable quantity plaintiff 
refused to deliver more, and defendant refused to pay for what had been delivered 
unless the whole amount was delivered as agreed, whereupon plaintiff sued for the 
value ofthe excelsior delivered, and defendant set up as a ter-claim damages result- 
ing from a failure by plaintiff to fully perform the contract. Held, that plaintiff was 
entitled to recover for the excelsior actually delivered, although the contract was ultra 
vires, and that defendant was not entitled to recoup the damages arising from the 


breach thereof.— Day v. Spiral Spring Buggy Co., Sup. Ct. Mich., Cent. L. J., Sept. 11, 
1885. 


— School corporation — Trustee of a special agent— Power to borrow money— 
When corporation is not estopped from pleading want of authority on part 
of officer.— The trustee of a school corporation is a special agent of limited powers, 
and it is incumbent upon those who deal with him to ascertain whether the trustec is 
acting within his authority. Where a school trustee has funds of the corporation in 
his hands, he can not borrow money to pay expenses of the corporation. A govern- 
mental corporation is not estopped by the act of an officer, in cases where the act is 
beyond the scope of his authority. — Union School Tp. v. First Nat. Bank, Sup. Ct. Ind., 
Ch. Leg. N., Oct. 31, 1885. 


— Stock indicia — Ownership— Right of transferee to stock privileges. — The 
charter of a corporation provided that every five shares of its stock should entitle the 
holder thereof to admission to the reserved portion of an opera house owned by the 
corporation. Held, that when a stockholder transferred five shares on the books of the 
corporation to another person, and took from such other person the certificate of stock, 
and a power to transfer the same, such person, although inscribed on the books of the 
corporation as a stockholder, and although the ticket of admission on the five shares 
was issued to him, was not in any sense the holder of stock, and was not entitled to any 


of the privileges arising from the ownership thereof. — Barge’s App., Sup. Ct. Pa., Rep., 
Nov. 4, 1885. 


County. — Liability ‘for unskillfulness of Physician ‘for Poor.—A county is not 
liable for injury caused by the unskillfulness of the physician employed by the county 
commissioners to treat the poor, especially where it does not appear that the commis- 
sioners were negligent in selecting such physician, Where the duties delegated to offi- 
cers elected by public corporations are political or governmental, the relation of 
principal and agent does not exist, and the rule respondeat superior does not govern. — 
Summers v. Board of Commrs. of Daviess Co., Sup. Ct. Ind., N. E. Rep., Nov. 6, 1885. 


CRIMINAL LAW. — Murder — Indictment, requisites of— Sufficiency of bill of ex- 
ceptions — When supplemental motion for new trial may be entertained. — 
An indictment for murder, by killing one with a club, sufficient in other respects, is not 
bad for failing to aver that the accused held the club in his hands. In an indictment 
for murder in the first degree, it is not necessary to charge an assault and battery on 
the body of the deceased in formal and express terms. A bill of exceptions, duly signed 
by the judge, may be sufficient, although it has no formal caption. It is proper for the 
trial court to entertain a supplemental motion for a new trial at the term the final 
judgment is pronounced, although filed after such judgment, in cases where the motion 


is based on causes discovered since the rendition of the judgment. — Dennis v. State, 
Sup. Ct. Ind., N. E. Rep., Oct. 23, 1885. 


—— Requisites of indictment for selling fermented cider.—An indictment for 
keeping for sale fermented cider in less quantity than ten gallons need not contain a 
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denial that it was intended to be sold elsewhere than in this State. — State v. Perkins, 
Sup. Ct. N. H., N. Eng. Rep., Oct. 6, 1885. 


— Effects of refusal of court toinform ry of punishment, if they decline to 
fix it. — Where the jury may or may not fix the punishment upon rendering its verdict 
of guilty, and declines to do so, the verdict and judgment will not be set aside because 
the trial judge refused to state to the jury what punishment he should fix if it became 


his duty to do so in sentencing the prisoner. —People v. French, Sup. Ct. Cal., Rep., 
Nov. 4, 1885. 


— Murder—Self-defense— What will justify slaying — What verdict may be 
rendered on indictment for murder. — There need not be actual apparent danger to 
justify a slaying in self-defense; that the accused had reasonable fear of imminent peril 
is sufficient. Under an indictment for murder the jury may find the defendant guilty of 
manslaughter, and it is error to instruct that the verdict should be for murder. A wit- 


ness must be charged to have sworn falsely to discredit him on all of his testimony.— 
Panton v. People, Sup. Ct. Ill., Rep., Nov. 4, 1885. 


— Statutory construction—Infanticide— Mother can be tried for, but those 
aiding can only be, if at all, at common law.— Where a statute imposes a pun- 
ishment on the person only who commits an offense, and not on those aiding and 
abetting him, the latter can not be indicted for the statutory offense, but may be for 
any common-law offense which they may have committed, So, where a statute pun- 
ishes a woman for concealing the birth of her bastard, it is held the mother only can 
be indicted under the statute, the aider or abettor must be punished, if punishable at 
all, at common law. — Frey v. Commonwealth, Ct. App. Ky., Ky. L. Rep., Oct., 1885. 


— Assault and battery — Justification — Must be specially pleaded. —In an action 
for assault and battery, when justification is relied on as a defense, the facts consti- 
tuting the same must be specially pleaded. And a mere denial that the assault was 


wrongful is insufficient to admit evidence of such defense. — Konigsberger v. Harvey, 
Sup. Ct. Ore., Cent. L. J., Oct. 30, 1885. 


— Criminal evidence—Instructions as to intent— Relevancy of evidence as 
to drunkenness. — An instruction that every person is presumed to intend what his 
acts indicate his intention to have been, and that “‘ unless the defendant can show that 
his intention was other than his act indicated, the law will not hold him guiltless,” is 
not error in that it confines the defendant to the evidence produced by him; he may 
show his innocent intention from the whole evidence in the case. As between murder 
in the second degree and manslaughter, the drunkenness of the accused is not a ma- 
terial matter for inquiry. — People v. Langton, Sup. Ct. Cal., Rep., Oct. 21, 1885. 


— Criminal law and process — Homicide — Evidence of conduct and feeling of 
prisoner towards his victim— When admissible.—In cases of homicide it is 
always competent to show the conduct and feelings of the prisoner towards his victim, 
and proof that he had made previous threats and attempts to kill his victim have 
always been received in evidence. A man may deliberate, may premeditate, and 
intend to kill, after premeditation and deliberation, although prompted and to a large 


extent controlled by passion at the time. — People v. Jones, Ct. App. N. Y., N. E. Rep., 
Oct. 2, 1885. 


— Murder—Effect of verdict of guilty of lower degree on second trial—Com- 
petency of juror—Improper argument to jury, when exceptions ought to be 
taken. — Where, on a trial for murder, the defendant is found guilty of a lower degree 
of homicide than the highest degree charged in the indictment, and on his motiona 
new trial is granted, the effect of granting a new trial is to set aside the whole verdict 
and leave the case for retrial upon the same issues as upon the first trial. If, upon 
examination of a juror, it is shown that he has an opinion founded upon newspaper 
reports, and it shall satisfactorily appear that the character of such opinion is such 
that it will not interfere with his rendering an impartial verdict, it is not error 
to admit him on the jury. Where it is alleged that an attorney, in the argument 
of a cause on trial to a jury, went outside of the record and appealed to the pas- 
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sions and prejudices of the jury, the attention of the court should be called to the 
language and conduct of the attorney by the proper objection, and a ruling had thereon 
by the court. If the objection is overruled and an exception taken to the ruling, the 
question may be reviewed in the Supreme Court upon the decision of the trial court. 
Without such ruling and exception, there is nothing for the reviewing court to con- 


sider.—Bohanan v. State, Sup, Ot. Neb., N. W. Rep., Sept. 12, 1885; Alb. L. J., Oct. 24, 
1885. 


—»Juror—Competency of — Conversation with witness — Evidence as to family 
relationship— When admissible.—An opinion formed from conversation with 
“ witnesses of the transactions,” absolutely disqualifies a person from serving as a juror 
in a criminal cause; but this disqualification applies only to opinions formed from con- 
versations with witnesses to the transactions constituting the gr of the off 
charged, and not to opinions based on conversations with witnesses to some merely 
incidental or collateral matter connected with the trial. It is not necessarily error to 
admit evidence of the occupation, place of residence, family relations, and general sur- 
roundings of the deceased in a trial for murder. — Walker v. State, Sup. Ct. Ind., N. E. 
Rep., Sept. 25, 1885. 


— Competency of juror — Admissibility of principal's confession on trial of 
aecessory.—A juror is not disqualified because he served as juror in another case 
which involved an entirely different state of facts. The plea of nolo contendere.is a 
form of pleading guilty; it is a confession of guilt. In a prosecution against defendant 
charging him as accessory before and after the fact, the plea of nolo contendere was en- 
tered by the other defendants who were charged as principals in the robbery. Held, 
that as this was a confession by the principal, it was not admissible on the trial of the 
accessory to prove the guilt of the principal.— Buck v. Commonwealth, Sup. Ct. Pa., 
Leg. Int., Sept. 4, 1885. 


— Conspiracy — Form of information for.— An information for a conspiracy need 
not be against conspirators jointly, and is, therefore, not insufficient because it is 
against a single individual. A conspiracy to compel a person to sign his bank check, 
and then to take it from him forcibly, constitutes a conspiracy to rob. — People v. Rich- 
ards, Sup. Ct. Cal., Pac. Rep., Sept. 24, 1885. 


—— Effect of a plea of guilty in cases of felony— Motion to withdraw plea after 
assessment of punishment too late. — A defendant who pleads guilty to an indict- 
ment can not, after his punishment has been assessed in pursuance of the statute, insist 
on withdrawing his plea and pleading not guilty, even in a capital case where his pun- 
ishment has been assessed at death. — People v. Lennox, Sup. Ct. Texas, Cent. L. J., 
Sept. 11, 1885. 


— Dying declarations of deceased are not competent in indictment for procur- 
ing miscarriage. —On the trial of an indictment charging the administration of a 
drug with intent to procure a miscarriage, whereby death resulted, the dying declara- 
tions of the deceased are not competent evidence against the defendant. In such an 
offense the death is not an essential ingredient of the crime, but only measures the 


penalty. The offense is not homicide. — Railing v. Commonwealth, Ct. Pa., Leg. 
Int., Nov. 6, 1885. 


DaMAGES. — Payment by insurance company of damages, caused by negligence 
of railroad company, will not relieve railroad.— Where suit is brought against a 
railroad for a loss occurring through its negligence in maintaining suitable spark ar- 
resters on its engines, etc., the fact that the loss has already been fully paid by insur- 
ance companies, whereby the latter secured the right of subrogation, is no defense. A 
loss claimant may recover of a wrong-doer for a loss occasioned by the latter irrespec- 
tive of any insurance, unless such insurance was procured by the wrong-doer for his 
own benefit. — Cunningham v. Evansville and Terre Haute R. R. Co., Sup. Ct. Ind., Ins, 
L. J., Oct., 1885. 


— Willful neglect —Fellow-servants.— Where an employe is killed by the willful 
negligence of his co-employe, the former’s representatives may recover of the employer, 
even though the employes were in the same line of service and co-equals. Held, that 
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an engineer and brakeman on a train are not co-equals. In such actions the court 
should leave it with the jury to award either punitive or compensatory damages in their 


discretion. — L. and N. G. 8. R. R. Co. v. Brook’s Admr., Ct. App. Ky., Ky. L. Rep., Sept., 
1885. 


— Right of abutting owner to recover damages for erection of elevated rail- 
road.— Where under an act of a State Legislature a railroad company erects an ele- 
vated railroad over a street, the fee of which is in the city, an abutting lot owner holds 
his easement in the street subordinate to the right of the public therein; and unless 
the new structures erected on the street injure it as a thoroughfare for travel, and it is 
permanently subjected to a new use which is subversive of the original use, such abut- 
ting owner, though he may suffer inconvenience is not legally injured and entitled to 
damages. — Fifth Nat. Bank N. Y. v. N. Y. Elevated R. R. Co., U. 8. Cir. Ct. 8. D.N. Y., 
Int. Rev. Rec., Oct. 26, 1884. sd 


— See CORPORATIONS; RAILROADS. 


DEDICATION OF STREETS. — Right of public to use streets laid out on a map. — The 
complainant being the owner of a tract of land, laid it out in streets and lots upona 
map, and filed the map in the clerk’s office. He sold lots and describes them as bounded 
on the streets. He made roadways at his own expense, and now he seeks to restrain 
the defendant by injunction from driving stages and wagons as a common Carrier of 
passengers over the streets. Held, that, having dedicated the streets, the owner can 
not restrain the public from using them. The public, not only the lot owners, have 
acquired the right to use them. The right of the public to use the streets is essential 
to the easement acquired by the lot owners. — Point Pleasant Land Co. v. Cranmer, Ct. 
of Chan. N. J., N. J. L. J., Nov., 1885. 


DEED.—Inserting name of grantee without authority— Effect of— Equitable 
defense in ejectment — What may be pleaded. — The legal title does not pass by 
a deed duly signed and acknowledged by the grantor, if, after delivery, the name of the 
grantee is inserted without any authority from the grantor; nor will this rule be 
affected by reason of the fact that the grantee, whose name is thus inserted, had 
entered into possession of the land under a contract of purchase with the grantor, and 
had fully performed the conditions thereof on his part. In an action of ejectment the 
party may plead as a defense that he is in possession under a contract which gives him 
the right of possession, and entitles him to retain it as against vendor’s naked title, 
which is held by the latter disconnected from any real interest. Where the defendant 
in an action of ejectment relies upon equities as a defense to the action, or where he 
alleges them in a cross-bill, and bases on them a prayer for equitable relief, he must set 
forth the facts on which he relies in the answer as fully as it would be necessary to 
state them in a bill in equity, praying a decree for a conveyance of the legal title. — 
Arquello v. Bours, Sup. Ct. Cal., Pac. Rep., Oct. 22, 1885. 


— Blank deed signed and sealed — Validity of.— A deed signed and sealed in blank» 
with parol authority to write in the name of the grantee and deliver the same, is valid 
where there are no suspicious circumstances to put the grantee on inquiry. — Phelps v, 
Sullivan, Sup. Jud. Ct. Mass., Ch. Leg. N., Oct. 24, 1885. 


— Assumption of bond and mortgage — Relations of parties caused thereby. — 
The passing of a deed, containing a clause by which the grantee assumes the grantor’s 
bond and mortgage on the land conveyed, puts the grantor in the position of the 
grantee’s surety for the payment of the obligation. A bond may survive payment, 
which can become merely purchase-money when it is a surety who buys; and an assign- 
ment of a bond to the surety who is obligor does not kill it, since the surety, upon pay- 
ment, becomes substituted to the creditor’s right, and the bond survives to support it. — 
Fairchild v. Lynch, Ct. App. N. Y., N. E. Rep., Oct. 2, 1885. 


Divorce. — Presumption of, does not arise from fact of second marriage — Pre- 
sumption as to death— Effect of decree of divorce as to dower rights. — No 
presumption of law as to the dissolution by divorce of a former marriage arises from 
the fact of a second marriage being contracted by one of the parties to the first mar- 
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riage during the lifetime of the other. When a man has deserted his wife, the fact that 
he has heard nothing from her for more than seven years will not create a presumption 
asto her death, and render a second marriage contracted by himinnocent. Illegal in- 
tercourse on the part of a woman before marriage, even if concealed from the man she 
marries, will not, when discovered, be ground for a divorce, or operate as an impedi- 
ment to the marriage. A decree of divorce on the ground of desertion, rendered in an 
action in which the defendant made no defense, will not preclude the plaintiff, in an 
action afterthe death of a man to whom she was married, before the divorce was ob- 
tained, to recover dower in his lands, from showing by facts dehors the divorce record 
that she was never legally married to the man made defendant in the divorce suit, be- 
cause at the time the marriage was contracted he had no capacity to contract a valid 
marriage, by reason of his being at that time the husband of another woman, — Williams 
v. Williams, Sup. Ct. Wis., Kan. L. J., Sept. 5, 1885. 


— Alimony—Death of husband does not affect payment of.— Where a sum for 
alimony is decreed to be paid during the natural life of the wife it must be paid during 


the life of the wife, though the husband dies. — Stratton v. Stratton, Sup. Ct.'Me., Rep., 
Nov. 4, 1385. 


Duress. — Threat of imprisonment, when sufficient to constitute.— To constitute 


duress by a threat of impri t for a supposed crime, there must be a threat im- 
porting an illegal or wrongful imprisonment, or a resort to a criminal prosecution for an 
improper purpose or wrongful motive, accompanied with such circumstances as would 
indicate a prompt or immediate execution of the threat. — Landa v. Obert, Sup. Ct. 
Texas, Texas Ct. Rep., Sept., 1885. ‘ 


EASEMENT.— Projection of house over adjoining lot — When easement will be 

implied. — The owner of several contiguous lots of lands, on which there were build- 
ings, mortgaged certain of the same, with the buildings, and about at the same time, 
conveyed an adjoining lot to another person. Upon foreclosure of the mortgage it ap- 
peared that a house on one of the mortgaged lots projected over the line and stood on 
five feet of the lot otherwise conveyed; held, that the use of the five feet of the adjoin- 
ing lot being essential to the use of the house and its continuanee being indispensable 
to the future enjoyment of the estate granted in the condition it was in when severed, 
the grant of an easement to continae such use must be implied, and so much of the lot 
subsequently conveyed as is covered by the house, declared subject to the servitude of 
the easement. — Insurance Co. v. Patterson, Sup. Ct. Ind., West. Rep., Oct. 17, 1885. 


ELCCTIONS. —By common council — Reconsideration.— A municipal charter provided 

that a prosecuting attorney should be appointed by the common council in joint con- 
vention. The convention, by ballot, elected A. Subsequently, upon motion, they de- 
clared the ballot aforesaid null and void, and resolved that B. “ is hereby elected and 
appointed prosecuting attorney.” Held, that A. was duly elected, in that the conven- 
tion had proceeded in a lawful manner to reach a result, and that after the result was 
reached the authority of the convention ceased.— Coogan v. Barbour, Sup. Ct. Err. 
Conn., Rep., Sept. 16, 1885. 


Equity. — When doctrine of conversion applies to land. — The rule of equity that 
land 18 considered as converted into money, even anterior to a sale, where a sale has 

been directed, will apply only where there is an imperative, unequivocal and uncondi- 

tional direction to sell. — Keller v. Harper, Ct. App. Md., Md. L. Rec., Sept. 26, 1885. 


» Verbal agreement between father and son for conveyance of land— Pay- 
ment of consideration — Specific performance will be enforced.— Where a 
father makes a verbal agreement with a son-to convey to him a tract of land if the lat- 
ter will go and live upon it, makes expenditures upon and improves it, and this is done 
in reliance upon the promise, a court of equity will enforce a specific performance 
of the agreement. — Irwin v. Dyke, Sup. Ct. Ill, N. E. Rep., Sept. 25, 1885. 


— Creditor’s bill, necessary allegations in—Evidence competent to show 
that debt can not be collected at law—When trustee may avail himself of 
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statute of limitations. — When an attempt is made by process in equity to reach 
equitable interests, choses in action or the avails of property fraudulently conveyed for 
the payment of a debt, the bill should allege that execution had been taken out on a 
judgment for such debt against the debtor, and nulla bona returned thereon. The offi- 
cer’s return on the execution is the only sufficient evidence that the debt can not be col- 
lected by process at law. The property of a corporation is a trust fund for the payment 
of debts, and the directors hold the same under an implied or constructive trust for 
that purpose. One who is not an actual trustee, but upon whom that charter is forced 
by a court of equity for the purpose of a remedy, may avail himself of the statute of 
limitations. — Baxter v. Moses, Sup. Jud. Ct. Me., Alb. L. J., Nov. 7, 1885. 


— School and school district —Illegal tax —EBnjoining collection of —Equity will 
take jurisdiction — Powers of municipal officers construed. — Equity will take 
jurisdiction of a bill brought by all of the tax-payers of a school district, or any num- 
ber thereof on behalf of themselves and all others similarly situated, to restrain the 
collection of a school district tax illegally assessed on their polls and estates, on the 
ground of the inherent jurisdiction of equity to prevent multiplicity of suits, although 
each tax payer may have a remedy atlaw. Municipal officers can legally expend no 
more money than a school district appropriates for the purpose, when erecting a school- 
house by authority of such vote and Revised Statutes, chapter 11, sect. 56. Aspecial stat- 
ute authorized the “ municipal officers ” to assess a “sum” to reimburse a town for 
money paid out for “‘ making repairs,” etc. Held, thatan assessment by the “‘ assessors” 
was invalid; that building a school house was not “ making repairs,” as contemplated 
by the statute; that so far as said statute might have intended to create a debt from 
one party to another it was unconstitutional.—Carlton v. Newman, Sup. Ct. Me., At. 
Rep., Nov. 4, 1885. 


EQUITABLE CONVERSION. — Direction to sell land. — The equity rule that land is to be 
considered as converted into money where a sale has been directed applies only where 
there is an imperative and unconditional direction to sell. — Keller v. Harper, Ct. App. 
Md., Rep., Oct. 28, 1885. 


EvIDENCcz.— Testimony of agent as binding principal.— The declarations made by 
an officer or agent of a corporation in response to timely inquiries properly addressed 
to him, and relating to matters under his charge, in respect to which he 1s authorized 
in the usual course of business to give information, may be given in evidence against 
the corporation. A letter written upon the paper of a bank, and by the person shown 
to be its cashier, and appearing with reasonable certainty to refer to the businness of 
the bank and to the matter in controversy, is admissible in evidence when there is noth- 
ing in the case to show that any other letters passed between the writer and the person 
to whom such letter was addressed.— First Nat. Bank v. Stewart, Sup. Ct. U. S., Am. L. 
Rec., Oct., 1885. 


— Auction sale— What admissible as to variation of terms.—A purchaser at an 
auction sale, at which certain terms were announced as governing the sale, may show 
that terms different from those announced had been agreed upon between himself and 
the auctioneer as those upon which he should be allowed to purchase at the sale, and 
such agreed terms will enter into the contract and supersede the announced terms. — 
Mitchell v. Zimmerman, Sup. Ct. Pa., Rep., Oct. 28, 1885. i 


— Adulterated teas—Expert testimony, value of as compared with that of 
those who had used the article. — Where the evidence raises a question of fact, as 
to whether the use of adulterated teas would or would not produce irreparable mischief 
or a necessity for the interposition of the court, an injunction restraining the sale thereof 
will not be granted. Opinions of experts based wholly upon theoretical knowledge of 
the nature and character of adulterating substances, are of no greater value, as evidence, 
than the testimony of witnesses who had used the teas, as to their practical effect upon 
the human system. — Board of Health v. Purdon, Ct. App. N. Y., Week. L. B., Sept. 28, 
1885. 


— See CRIMINAL Law; EQUITY; INSURANCE (LIFE). 
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EXECUTORS AND ADMINISTRATORS. — Powers of to compromise claims against the 

estate. — A testator gave to his housekeeper $1,000 absolutely, and the interest on $8,000 
during her lifetime. She had occupied the position of housekeeper in his family for 
twenty years or more. She presented to the executors a claim for $3,000 and interest 
(e., $500 a year for the preceding six years) for her services to the testator. Held, 
that the executors, in the exercise of good faith and discretion, were justified, after she 
had threatened to bring suit on her claim, in compromising it for $3,000; that the testa- 
mentary gifts to her were not in satisfaction of her claim for services, and that a mere 
notice, given by the residuary legatees to the executors not to pay her claim, was not 
sufficient to prevent the executors from compromising it. — Rogers v. Hand, N. J. Pre- 
rogative Ct., Cent. L. J., Oct. 30, 1883. 


— Execution ofjoint power by one executor. — Where a power coupled with a trust 


is given by will to two executors, to be executed by them jointly, if one renounces, the 
other will take the power, and may execute it as if it were originally given only to him, 
to the end that the trust may not fail of execution, or suffer detriment or delay.— 
Bailey’s Case, Sup. Ct. R. L., At. Rep., Oct. 28, 1885. 


— Resignation of—Order for sale of real estate to prior administrator not colla- 


terally assailable unless for fraud.— Where an administrator is about to remove 
from the State he may resign his trust, and an order of the proper tribunal discharging 
him can not be attacked in a collateral proceeding. An administrator de bonis non has 
the same powers in administering the estate as the first administrator, and will take up 
the business of settling the estate at the point where his predecessor ceased to act; 
therefore, where the first administrator had filed a petition in the proper court for the 
sale of real property of the decedent for the payment of debts due from the estate, a 
license to sell may be issued to the administrator de bonis non upon the petition pre- 
viously filed. In such case the administration, is continued by the same official, — the 
administrator, — although a different person. A petition for license to sell real property 
for the payment of debts of an estate, filed in the court having the exclusive or final 
jurisdiction, and which was acted upon by that tribunal and treated as sufficient, is not, 
in the absence of fraud or collusion, subject to attack in a collateral proceeding. The 
want of verification of a petition is not an element of jurisdiction. — Trumble v. Williams, 
Sup. Ct. Neb., N. W. Rep., Oct. 24, 1885. 


— Final settlement — Collateral attack will not lie as to.—The approval ofa 


final settlement and account, and the final settlement of an estate by the probate court, 
is an adjudication of all questions involved, and can not be collaterally attacked. While 
the final settlement stands, an administrator who has received his discharge is not 
liable, at the suit of interested parties, to such settlement, for converting to his own use 
assets that he should have inventoried and accounted for. — Carver v. Lewis, Admr., Sup. 
Ct. Ind., N. E. Rep., Nov. 6, 1885. 


EXEMPTION. — Proceeds of property subject to levy if in form of exempt prop: 


erty are within the statute.—An insolvent debtor who sells property which is 
subject to levy on execution, and with the proceeds purchases exempt property, pre- 
sumptively acts so as to hinder, delay, and defraud his creditors, but the property so 


purchased does not cease, for that reason, to be exempt.— Comstock v. Bechtel, Sup. 
Ct. Wis., Rep., Nov. 4, 1885. 


Fravup. — Fraudulent conveyances — Innocent purchaser for value — Estoppel. —A 


person who has purchased property under such circumstances that the seller could 
avoid it for fraud can yet give a good title toa bona fide purchaser for value. And where 
an action is brought alleging that one C. and others have conspired to defeat the collec- 
tion of certain judgments by giving certain chattel mortgages, setting them forth, and 
among them one to 8., and a verdict was rendered against ©. and §., but no clear 
evidence that the particular mortgage to S. was fraudulent, the judgment entered 
thereon is no estoppel to in t third parties buying such mortgage for value, 
especially where such action was brought long after S. had so parted with it. — Zoeller 
v. Riley, Admr., Ct. App. N. Y., N. E. Rep., Oct. 23, 1885; Ch. Leg. N., Oct. 31, 1885. 


—— Compromise — How affected by fraud. — A dispute ending in a compromise implies 


mutual concession and loss borne by each party, and, if the compromise is honest and 
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fair, the loss thus resulting is beyond recovery by either party against the other. But 
that portion of the loss of one which is put upon him in excess by the fraud of the other, 
and is due solely to that fraud, may be recovered. —Gould v. Cayuga Co. Bank, Ct. App. 
N. Y., N. E. Rep., Oct. 2, 1885. 


— Fraudulent conveyance—Conveyance prior to indebtedness — Burden of 
proof. — A judgment creditor who seeks to recover from his debtor and wife real estate 
conveyed to the latter, but paid for by the debtor, upon the ground that the conveyance 
was in fraud of creditors, both prior and subsequent to the conveyance, when the 
respondent upon oath answers that the conveyances were made prior to the time when 
the debt of the judgment debtor was contracted, and without fraud, has the burden of 
proof to overcome the answer by proof of the fraud charged. — Knight v. Kidder, Sup. 
Ct. Me., At. Rep., Oct. 28, 1885. 


— Fraudulent gift by husband to wife — Creditors’ remedy. —For the purpose of 
defrauding his creditors a debtor gave his stock of goods and his business to his wife 
(who had been made a feme sole), held, that while the creditors could pursue the goods 
and subject them in the wife’s hands, they could not subject the profits of the busi 
made by her while conducting it. — Morel v. Haller, Sup. Ct. Ky., Ky. L. Rep., Sept., 1885. 


— Fiduciary relations— Presumption of fraud— Burden of proof.— As a general 
rule, fraud will not be presumed by the party alleging it, but must be proven; but when- 
ever, however, the relations between the contracting parties appear to be of such a 
character as to render it certain that they do not deal on terms of equality, but that 
either, on the one side, from superior knowledge of the matters, derived from a fidueiary 
relation, or from overmastering influence, or, on the other, from weakness, dependence, 
or trust justifiably reposed, unfair advantage in a transaction is rendered probable, then 
the burden is shifted, the transaction is presumed void, and it is incumbent on the 
stronger party to show affirmatively that no deception was practiced, no undue influence 
was used, and that all was fair and open, voluntary, and well understood. —Crawford 
v. Hoeft, Sup. Ct. Mich., N. W. Rep., Oct. 17, 1885. 


— See SALE. 


GaARNISHMENT.—Section 37 of Illinois attachment act—Form and amount of 
judgment against garnishee — Check drawn on bank operates as an assign- 
ment of funds of drawer — Garnishee has no right to pay note to attachment 
debtor out of garnished funds. — Section 37 of the attachment act, relating to the 
pro rata distribution of the proceeds of property attached among certain classes of 
judgment creditors, applies to funds attached in the hands of a garnishee. Judgment 
against a garnishee should be entered in favor of the attachment debtor for the use of 
the attaching creditor and all others entitled to share in the fund attached. It should 
be for the full amount of funds in the hands of garnishee at the time the garnishment 
summons was served, even although the funds attached are more than enough to pay 
the judgments of the attaching creditor and of all other creditors entitled to share in 
the fund, and the garnishee has, after the date of service of the garnishment summons, 
paid the surplus of the fund or some part thereof to the attachment debtor. A check 
drawn on a bank operates as an assignment of the funds of the drawer to the amount 
for which the check is drawn. Hence a check drawn by an attachment debtor before 
service of garnishment process on the bank on which it is drawn, and presented for pay- 
ment after service, should be paid by the bank, and judgment should not be entered 
against the garnishee for the amount thus paid. When a check is drawn in Indiana on 
an Illinois bank, the law of Illinois, the place of performance of the contract, will 
govern, and the check will be held an assignment of the fund. Where a note, payable 
to the attachment debtor, was discounted by the garnishee before service of the garnish- 
ment process, and the note fell due after service, held, that the garnishee had no right 
to pay the note out of the garnished funds at the request of the attachment debtor, 
without presenting the note to the maker for payment, and that the judgment against 
garnishee should include the amount thus paid.—Nat. Bank of America v. Indiana 
Banking Co., Sup. Ct. Ill., N. E. Rep., Oct. 23, 1885. 


| 
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Girt.— When evidence is necessary to d from advancement.—A con- 
veyance of land by a parent to a child in the form of a gift, or the payment by the parent 
of the purchase-money of lands conveyed to the child, is prima facie an advanced por- 
tion, and the presumption of an advancement in such a case is greatly strengthened 
when the value bears any considerable proportion to the parent’s whole estate; but 
where the deed te the child is in form a deed of bargain and sale, the consideration 
therein expressed is the actual value of the lands, and the purchase-money is duly 
receipted for in the deed, then such a presumption does not arise, and the fact that it 


was agift, as alleged, must be duly proved.—Miller’s App., Sup. Ct. Pa., Pittsb. L. J., Sept. 
23, 1885. 


— By deed—Delivery necessary to validity.—A father having previously made 
gifts of property to all of his children except a daughter, went before a justice of the 
peace and executed a deed of conveyance of a tract of land to her, and acknowledged 
the same, stating that it would make all his children equal; but he retained the deed 
in his possession, with no present intention it should take immediate effect, but to be 
operative only at his death, or on the daughter moving upon and occupying the prop- 
erty, which she never did. Held, that the deed never took effect, and that the land 


therein described passed to his heirs generally.—Cline v. Jones, Sup. Ct. Ill., Alb. L. 
J., Sept. 26, 1885. 


Hicuways.— Establishment by township trustees — Notice necessary.—It is 
essential to the validity of proceedings by township trustees to establish a township 
road that the record shall show either that the required notice of the presentation of 
the petition was duly given, or that the trustees were satisfied that it was given. Where 
the record fails to show more on the subject than “ petition presented to the township 
trustees on the 26th day of April, 1877, after having notice up in three public places in 
the township for thirty days,” it is error for the trustees to proceed to order the estab- 
lishment of the road, for the reason that there is no sufficient showing in the record 
either that the proper notice was given or that the trustees were satisfied that it had 
been given. —Fravert v. Finfrock, Sup. Ct. Ohio, Rep., Oct. 28, 1885. 


HUSBAND AND WIFE.— Transfer of wife’s stock— When consent of husband 
necessary.— The assent of a husband is necessary to render valid a transfer of cor- 
poration shares belonging to his wife. A power of attorney to transfer stock signed by 
a married woman alone is prima facie insuflicient to vest in the transferee the apparent 
title to the stock; the assent of the husband to such transfer may be supplied orally. 
But persons taking the stock on the faith of such a power are put upon inquiry as to 
whether or net the husband has really given his assent. A. delivered to B. stock of his 
wife as a pledge, the power to transfer being signed only by thé wife; B. pledged the 
same to C. for money advanced to himself, A. being ignorant of the pledge by B. Held, 
the wife of A. could recover the stock from C. without refunding the amount advanced 
by him. — Leiper’s App., Sup. Ct. Pa., Rep., Oct. 21, 1885. 

INFANCY.—Infant can not retain purchased property and plead infancy as 
defense. — Where an infant purchases property and gives his note for the price he can 
not, on attaining majority, retain the property and plead infancy as a defense to the 
note. —Philpot v. Sandwich Mfg. Co., Sup. Ct. Neb., Rep., Oct. 28, 1885. 

— See SALE. 


INJUNCTION. — When it will lie, to prevent a sale of decedent’s land to pay debts. — 
Where no statute limits the time within which the land of a decedent may be sold to 
pay debts, it must be done within a reasonable time. In the absence of facts excusing 
it, a delay of twelve or thirteen years is unreasonable. Injunction is a proper and the 


best remedy to prevent a sale in such case.—Gunley v. Brown, Sup. Ct. Mo., Alb. L. J., 
Oct. 31, 1885. 


INSURANCE COMPANY. — When agent is authorized to receive premiums — Contract 
made by him is not binding until company accepts — Invalidity of note nego- 
tiated by company unauthorized to do business. — The acceptance of an applica- 
tion by the agent of a foreign company, who was authorized only to receive premiums 
and forward applications is not making a contract of insurance, The contract is not 
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consummated until the application has been accepted by the company and the policy 
issued, and the place of acceptance is the locus contractus. Where such policy was 
issued by an unauthorized company, and the agent accepted a promissory note for the 
premium, the acceptance of the note was doing business within the meaning of a statute 
prohibiting a company from dping business without compliance with the laws, and such 
note is void in the hands of a third party to whom it was transferred by the company 
after it was due. — Benco v. Yesler, Sup. Ct. Ore., Ins, L. J., Oct., 1885. 


— See COMMON CARRIER. 


INSURANCE (FIRE).— Insurance y bound by general usage as to trade 
terms.—A junk dealer was insured “‘on his stock of rags, old metals, bones and bar- 
rels.” Held, that he might prove by a general usage of the trade that the terms in- 
cluded other articles than those specified, and a jury might infer, from such usage, 
if of long continuance, that the insurers knew the technical meaning of the terms. — 
Mooney v. Howard Ins. Co., Sup. Jud. Ct. Mass., Ins. L. J., Oct., 1885. 


— Goods in transitu— Liability of carrier and insurer — Subrogation of in- 
surer— Effect of clause in shipper’s receipt subrogating carrier to shipper’s 
rights. —It is, as a general principle, true that if goods are injured by transportation 
under such circumstances that the carrier and the insurer are alike liable therefor, and 
if the insurer pays for such injury, he will be subrogated to such claim as the owner 
may have against the carrier. When one, without fraudulent intent, insures property 
in transitu, the carrier’s receipt for which contains a clause subrogating the carrier to 
the rights of the shipper as tu insurance in case of loss, such clause does not of itself 
destroy the liability of the insurer; the shipper having at the time of taking the receipt 
been ignorant of its containing such a clause, and the insurer not having sought to 


read such receipt before insuring. — Jackson Co. v. Boylston Mut. Ins. Co., Sup. Ct. 
Mass., N. E. Rep., Oct. 2, 1885. 


— Condition in policy for watchman — Breach of, will avoid policy — So breach 
of condition against assignment. — Where a policy is conditioned that it shall be 
void unless a watchman is kept on the premises during such time as the mill is idle, 
the employment of a person called a watchman to watch and guard the premises during 
the time the mill is idle is not a compliance with the condition, if such person is, during 
several hours of the day, working in a mine two thousand two hundred feet away from 
the mill, and during the night sleeps in a house nine hundred feet therefrom, and out 
of view of the premises by reason of a hill. A watchman of a building, in this sense, is 
asentinel,— one who takes care of it during the night-time. A breach of condition 
that the insured shall not assign or change possession of the property without the 


insurer’s consent, by a lease of the sane will avoid the policy.— Wenzel v. Comm’l 
Ins. Co., Sup. Ct. Cal., Pac. Rep., Sept. 24, 1885. 


— Breach of any due condition will avoid recovery on policy. —A policy of in- 
surance on a quartz mill contained a condition that “a watchman shall be employed by 
the assured to guard the premises during such time as the mill is idle.” The person 
claimed to have been employed as a watchman, worked in his own mine, twenty-two 
hundred feet distant from the mill, for six or seven hours during the day; at night he 
slept in a house nine hundred feet from the mill, between which house and the mill a 
hill intervened which prevented him from seeing the mill. The mill was burned at 
night, without the knowledge of the so-called watchman. Held, that the condition of 
the policy was not complied with. A condition in such policy that any change in pos- 
session, without the written assent of the company, shall render the policy void, is 
broken if the assured, without obtaining such assent, leases the property assured, and 


surrenders the possession to another.— Wenzel v. Comm’! Ins. Co., Sup. Ct. Cal., Ins. 
L. J., Nov., 1885. 


— Proviso in policy reserving privilege to rebuild— Several companies hold- 
ing concurrent insurance concluding to rebuild together — Effect of settle- 
ment of part of these companies with insurer as to remaining company. — 
A policy of insurance on a building against loss or damage by fire, reserved to the 
insurer the right to repair or rebuild, upon giving notice of such intention within ninety 
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days after proof of loss. After such proof the insurer served notice of his intention 
to rebuild, “ acting jointly with other insurance companies claiming to be interested.” 
At the time of the fire and notice, there were ten separate policies in as many different 
companies, eight of which served like notices, severally signed by the company sery- 
ing them, Before the time expired to rebuild, but while these insurers were taking 
steps for that purpose, the plaintiff compromised and settled with all said companies 
except defendant, and released each of them from all liability, receiving for such 
release an amount of money in the aggregate much less than the amount of these poli- 
cies. The defendant’s policy had this condition: ‘In no case shall the claim be fora 
greater sum than the actual damages to or cash value of the property at the time of the 
fire; nor shall the assured be entitled to recover of this company in a greater propor- 
tion of the loss or damage than the amount hereby insured bears to the whole sum 
insured on said property, whether such other insurance be by specific, or by general, or 
floating policies, and without reference to the solvency or liability of other insurance,” 
Held, that the liability of the defendant on its policy as a money indemnity for loss or 
damage by fire was by above quoted condition in its policy several and not joint. That 
the service of notice by defendant of its intention to rebuild, acting jointly with the other 
companies, having like concurrent insurance, and serving like notices, converted the 
respective policies from contracts for a money indemnity into contracts of indemnity 
payable in repairing or rebuilding, to be performed in the time named in the policy, but 
if no time is specified, then within a reasonable time.— Good v. Buckeye Mut. Fire Ins. 
Co., Sup. Ct. Ohio, Week. L. B., Nov. 2, 1885. 


INSURANCE (LIFE).— False answers as to previous disease— Application, how 
construed — Statement of physicians in proof of death privileged.—To the 
cuestions in an application for insurance whether the applicant had ever had any of 
the following complaints: * * * “Pneumonia, * * * spitting or raising of 

lood, * * * orany disease of the lungs,” the answer was, “‘No;’’ and to the ques- 
tion, “*‘ What sickness or sicknesses has the party had during the ten years last past?” 
the answer was, “None except fever—cure perfect;” and to the question, “Is the 
party now in good health?” the answer was, “ Yes.” Held, that the answers were true, 
within the meaning of the contract, although the insured had on one occasion “ spit 
blood; ” the evidence showing that he had not had the spitting in such form as to be called 
a disease, disorder, or constitutional vice; and that the question did not require him to 
state every instance of blood-spitting, but only such as amounted to a disease. State- 
ments in the proof of death, made by the physician of the insured, as te the previous 
complaints and ailments of the insured, are privileged communications within the 
meaning of the Indiana statute, and not admissible to show that the answers made to 
certain questions in the application for insurance were false. — Dreier v. Continental 
Life Ins. Co., U. S. Cir. Ct. D. Ind., Fed. Rep., Sept. 22, 1885. 


— Surety on bond has insurable interest in life of principal — Estoppel of com- 
pany to deny. —A person who is a surety on another’s bond has an insurable interest 
in the latter’s life, and such an insurance would not be a wagering contract. Where A. 
had his life insured and told the company he wished the insurance to be for B.’s bene- 
fit, and the company told A. to take the policy out in his, A.’s, name, and then make an 
assignment to B., the company will be estopped from claiming that the assignment was 
not good because it had been left in their hands, and A. had continued to pay the pre- 
miums until his death. — Scott v. Dickson, Sup. Ct. Pa., Leg. Int., Sept. 11, 1885. 


— A judgment creditor is barred by previous mortgage. — The interest of a judg- 
ment creditor of a date subsequent to the ex: ion of a mortgage is subordinate to the 
interest of the mortgagee; and upon foreclosure, he being made a party defendant in 
the proceedings, the conveyance is a complete bar to him, as well as to the mortgager. 
Neither, in default of a surplus over the mortgage debt, has he an interest or right in the 
equity of redemption. — People v. Bacon, Ct. App. N. Y.,N. E. Rep., Oct. 2, 1885. 


— Setting aside judgment on account of fraud — Default of plaintiff.— A judg- 
ment at law will not be set aside on the ground of fraud, unless the fraud was practic. d 
in the very act of obtaining the judgment, without any default, either of the party 
against whom the judgment was rendered, or his counsel, —Zellerbach v. Allenberg, 
Sup. Ct. Cal., West C. Rep., Sept. 24, 1885. 
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— When payment will be presumed. — Where a scire facias on a foreign attachment 
had been pending for more than twenty years without any steps having been taken to 
enforce it, the facts that the process was against the specific fund, that the defendants 
were aliens and non-residents, and that the garnishee originally pleaded nulla bona, 
and during a portion of the period would have been unable to pay the judgment if it 
had been obtained are not such circumstances as will prevent the presumption of pay- 
ment from arising.— Biddle v. Girard Nat. Bank, Sup. Ct. Pa., W. N. C., Oct. 8, 1885. 


JURISDICTION. —Federal jurisdiction — Assignment of coupons for purpose of suit, 
avoids— Contract for percentage.—An assignment of coupons to a citizen of 
another State to sue thereon by reason of citizenship, who is to pay the owners of the 
bonds a percentage of the recovery he may get in the Federal court, is collusive, and 
the court will dismiss the action for want of jurisdiction. — Farmington Village Corp. v. 
Pillsbury, Sup. Ct. U. S., Rep., Sept. 14, 1885. 


— Right given by law another State — Transitory actions, when jurisdic- 
tion will be upheld. —In all cases of transitory actions for injuries to persons or 
property, whether recognized at common law or created by statute, the courts of one 
State will enforce a right arising under the laws of another, unless such right is contrary 
to the policy of the law of the State in which the action is brought. — Knight v. West 
Jersey R. R. Co., Sup. Ct. Pa., Rep., Oct. 21, 1885. 


— Interior and superior courts—Presumptions as to.— Every presumption is 
made in favor of the regularity of proceedings and the jurisdiction of superior courts, 
and the person attacking the same must show aflirmatively his ground of objection; 
but no such presumptions are indulged in in favor of courts of inferior jurisdiction, and 
such jurisdiction is required to be shown by a person relying on the judgments or pro- 
ceedings of such courts. A summons in a justice’s court should contain a direction to 
defendant that if he failed to appear and answer, plaintiff would “ apply to the court for 
the relief demanded ;” but if, instead, the summons states that in such event ‘‘ the 
plaintiff will take judgment for the amount claimed in the complaint” (stating it), a 
a judgment by default rendered thereon after personal service on defendant, is not 
void, but voidable only, and can not be collaterally impeached. — Keybers v. McComler, 
Sup. Ct. Cal., Pac. Rep., Sept. 24, 1885. e 


LEssor-LESSEE. — Validity of oral agreement between. — An oral agreement made 
between the lessor and lessee for a good consideration to abate the rent stipulated ina 
lease under seal is valid. — Hastings v. Lovejoy, Sup. Jud. Ct. Mass., Daily L. Rec., Oct. 
29, 1885. 


— Lease terminated — Appraisal — Right to continue in.— Where a tenant hires 
for a definite term, with a right of renewal for a further definite term, unless the land- 
lord gives notice, etc., and there is a provision for an appraisement of improvements 
made, he (the tenant) has not a right to remain after the lease has terminated by notice, 
until the appraisal shall take place. — Bresler v. Darmstaller, Sup. Ct. Mich., Rep., Oct. 
21, 1885. 


LIBEL. — Privileged communication —Falsity When actionable.— The mere fal- 
sity of libelous matter which is conditionally privileged is not sufficient to support a 
judgment. Malice must be shown.— Kent v. Bongartz, Sup. Ct. R. L., Rep., Nov. 4, 
1885. 


(STATUTE OF).— Land damages deposited with sheriff— When stat- 
ute commences to run. — The statute of limitations commences to run in favor of the 
sheriff, as to money deposited with him for land damages for right of way, from the 
time when by law the parties have the right to receive thesame fromhim. Therunning 
of the statute is not stayed by the fact that the sheriff has been re-elected to his office. — 
Lower v. Miller, Sup. Ct. Iowa, Rep., Oct. 28, 1885. 


— See EQUITY; INJUNCTIONS. 


MALICIOUS PROSECUTION. — When right of action accrues — When verdict will be 
set aside— Probable cause— Proof necessary to support malicious intent. — 
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In a case of malicious prosecution, the right of action accrues whenever the criminal 
prosecution is disposed of in such a manner that it can not be revived, and the prose- 
cutor, if he proceeds further, will be put to a new one. Questions of fact, and upon 
conflicting testimony, are to be decided by the trial jury, and a verdict will not be set 
aside on the ground of a want of sufficient evidence to support it, unless the want is so 
great as to show that the verdict is manifestly wrong. A person in the lawful posses- 
sion of property, either real or personal, may by force defend against an unlawful inva- 
sion of his rights, if such invasion is by force and violence, providing that such 
resistance is necessary to the protection of such rights, and provided such resistance 
is within proper bounds and does not become aggressive. And where, in such case, 
the person making the unlawful attack causes the person attacked te be arrested fora 
crime in making such defense, such arrest will be without probable cause, and if made 
with the intent and purpose of wrongfully injuring the person arrested, it will be held 
sufficient proof of malice. In an action of false imprisonment it is incumbent upon the 
plaintiff to prove by a preponderance of testimony that the criminal prosecution was 
without probable cause, and was malicious. But where the want of probable cause is 
clearly shown, and all the facts and circumstances of the case are before the jury, they 
may find, from the facts showing a want of probable cause, that the prosecution was 
malicious. While ordinarily the question of what constitutes probable cause for a 
criminal prosecution does not depend necessarily upon whether the offense has, in fact, 
been committed, nor whether the accused is innocent or guilty, yet where, before the 
commencement of a criminal prosecution, the promoters of such prosecution were 
possessed of full knowledge of all the facts in the case, and knew that the party charged 
was not guilty of the alleged offense, proof of the real facts in the case may be made 


for the purpose of showing a want of probable cause and malice. — Casebeer v. Rice, 
Sup. Ct. Neb., N. W. Rep., Oct. 17, 1885. 


MANDAMUS.— Alternative Writ—Peremptory writ, when issued—Appeal, how 
taken. — An alternative writ upon petition is the first proceeding in mandamus in a cir- 
cuit court. The peremptory writ is essentially a writ of the court, and not a mere order 
signed by the judge, and it must be issued under the seal of the court, tested in the 
name of the judge, signed by the clerk, and returnable at some certain day. An appeal 
to the Supreme Court can not be taken fsom the writ of mandamus, but must be taken 
from the order or judgment of the court. — State ex rel. Taylor v. Board of Supervisors 
Town of Delafield, Sup. Ct. Wis., N. W. Rep., Oct. 31, 1885. 


MARRIAGE CONTRACTS.— Marriage brokerage contracts are void on grounds of 
public policy. — All contracts that create a prohibition of marriage are void as against 
public policy, but conditions in conveyances and legacies imposing a not unreasonable 
restraint are not void. A provision in the charter of a marriage insurance company 
which provides that no member shall be entitled to a benefit who marries within three 
months and which grants upon marriage a stipulated sum for each previous month that 
the member was single, is void as operating to restrain marriage. A marriage policy for 
the benefit of one having no insurable interest in the insured or in his marriage, is void, 
The law will not aid one who has paid money under such a contract, either in enforcing 


or in recovering back what he has paid. — White v. Equitable Nuptial Benefit Union, 
Sup. Ct. Ala., Ins. L. J., Nov., 1885. 


MARRIED WoMAN.— Action by, regarding homestead property —Husband un- 
necessary as party— When statute of limitations may be invoked. — Hus- 
band is not necessary party to action relating to married woman’s right and claim to 
homestead property; and she is entitled to maintain an action in reference thereto at 
any time without joining her husband as party plaintiff. The statute of limitations may 
be successfully invoked against a married woman, plaintiff, regarding her right or claim 
to homestead property, provided the facts establish an adverse possession in defendants 
as against her. A tenant is estopped from denying his landlord’s title. A husband can 
not, during coverture, and while he remains the head of a family, claim a homestead 
adversely to the wife. — Mauldin v. Cox, Sup. Ct. Cal., Pac. Rep., Sept. 24, 1885. 


— Purchase of property by, with borrowed money— Subsequent mortgage by her 
and husband — Liability for debts of husband. — A married woman bought a house 
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and lot, took the deed in her own name, and paid for it wholly with money borrowed 
from afriend. Subsequently she joined her husband in giving a bond and mortgage on 
the property for the borrowed money. She had never been a feme sole trader and had 
not any separate estate. Held, that she was not entitled to possession as against a pur- 
chaser at a sheriff’s sale on an execution issued on a judgment against her husband by 
one of his creditors. — Pier v. Siegel, Sup. Ct. Pa., Leg. Int., Sept. 11, 1885. 


— Choses in action belonging to, not transferable without consent of husband.— 
If a married woman, owning shares in a corporation not created by the laws of Peni- 
sylvania, gives a power of attorney to transfer them, executed by her alone, no apparent 
title vests in the donee, b her husband’s assent is wanting. A person receiving a 
transfer of a certificate with such a power annexed, obtains merely the title of the ori- 
ginal donee, for he has none of the indicia of ownership out of which a superior equity 
might arise. The face of the paper is such as to put him on inquiry, first as to the cover- 
ture of the woman, and next as to her husband’s assent. It is not enough to make 
that inquiry of the donee. A married woman is not estopped from alleging her cover- 
ture, either by her negligence or by her direct representations. Persons dealing with 
her must inquire as to her status. The assent of the husband may be given verbally, and 


is as valid in that form as if evidenced by writing. — Leiper’s App., Sup. Ct. Pa., Leg. 
Int., Sept. 11, 1885. 


— Family supplies — Note for signed by husband as trustee is not chargeable 

against wife’s separate estate. — Neither the liability for provisions supplied at a 
dwelling house where a husband and wife and their children are living together, nora 
promissory note given by the husband, describing himself as trustee for the wife, in 
payment for such supplies, can be charged in equity upon the wife’s separate estate 
without clear proof that she contracted the debt in her own behalf, or intended to bind 
her separate estate for its payment.— Dodge v. Knowles, Sup. Ct. U. S., Rep., Nov. 4, 
1885. 


MASTER AND SERVANT. — Liability of master for superintendent's negligence. —An 

employer isliable to his employe for injuries to the person resulting from the lack of 
proper prudence and care by the superintendent of the work in which such employe 
was engaged at the time of the reception of the injuries. The rule that the servant 
takes the risk of the service presupposes that the master has performed the duties of 


care, caution, and vigilance which the law casts upon him.— Pantzar v. Tilly Foster 
Mining Co., Ct. App. N. Y., N. E. Rep., Oct. 2, 1885. 


— Dangerous employment—Presumption as to knowledge of employe of 
dangerous nature of employment— Right to recover for injury in perform- 
ance of duty not required by contract. — A person of mature age and experience 
who has been engaged in the employment of fireman on a locomotive twenty times, for 
three hours at a time, is presumed to know the danger of the employment. Though a 
person employed in a situation, not particularly dangerous, who, under the impression 
that his employer can order him to perform other duties, the dangers of which are ob- 
vious, might after complying, and receiving injuries thereby, have his action against 
the employer for damages, such aright would not accrue to one who, under similar 
orders, knowing that his legitimate employment did not require his undertaking the 
dangerous duty, complied out of fear, lesthe otherwise might lose his place. — Leary r. 
Boston and A. R. Co., Sup. Ct. Mass. N. E. Rep., Oct. 2, 1885. 


— Injury to another — Liability of master.— Where a servant, engaged in accom- 
plishing an end which is within the scope of his employment, adopts means, reasonably 
intended and directed to that end, which result in injury to another, the master is an- 
swerable regardless of the motives which induced the adoption of the means, even 
though the means employed are outside of the authority of the servant and against the 


express orders of the master. —- Pitts. C. & St. Ry. Co. v. Kirk, Sup. Ct. Ind., N. E. Rep., 
Sept. 25, 1885. ; 


—Respondeat superior — Doctrine of. — The State of New York is liable to an indi- 
. vidual for damages received through the negligent conduct of its servants in tending 
the canels and canal-locks. A person in charge of a canal-lock, who has suffered ar- 
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MASTER AND SERVANT— Continued. 
rest for his careless conduct, is to be heard with seatetins when upon a repetition of 
such conduct, he endeavors to cast the blame on the party complaining. —Sippie »v. 
State, Ct. App. N. Y., N. E. Rep., Sept. 25, 1885. 


— Dangerous work outside of regular employment— Liability of master 
for injury to servant —Knowledge of danger — Effect of as to liability of 
master — When discretion, as to time and manner of work, qualifies liabil- 
ity. — Where a master commands a servant to go outside of his regular employment to 
do a work which is attended with special danger, and the servant, in reponse to the 
specific commands of his master, goes and does the work in the way and at the 
time directed, the fact that the servant knew it was dangerous does not exonerate the 
master from responsibility, or make the servant guilty of contributory negligence, unless 
the character of the danger be so patent and so extreme that no one but a foolhardy, 
reckless man would attempt it. Where aservant has equal means of knowing the dan- 
ger, so that the master and servant stand equal in that respect, and the servant is not 
specifically commanded as to the time and manner in which the work may be done, butis 
told to doa particular thing, and has such discretion that he can have some control over 
the means, time, and manner of doing the work, then, unless he does it in a Way and 
with the means which will be safest, he is guilty of contributory negligence. — English 
v. Ch. M. & St. P. Ry. Co., U. 8. Cir. Ct. D. Minn., Fed. Rep., Oct. 20, 1885. 


— Liability of masters for negligence of fellow-servant — Delegation of mas- 
ter’s duties — Effect of — Definition of fellow-servant. — Where the master dele- 
gates duties which the law imposes on him to an agent, the latter, whatever may be his 
rank, in performing such duties, acts as the master, and if a servant of the common 
master is injured by the negligence of the agent in performing such duties, the master 
is liable. For the neligence of a foreman or other like agent, the master is not liable to 
a fellow-servant engaged in the same general service, except where the duties ef the 

aster have been delegated to the foreman. A servant of a railroad company engaged 

constructing and repairing tunnels on the line of its road is a fellow-servant of the 

engineer in charge of the train which conveys him to and from his work. — Copper v. 
Louisville, E. & St. L, R. Co,, Sup. Ct. Ind., N. E. Rep., Nov. 6, 1885. 


—— See RAILROADS. 


MORTGAGE. — Real estate — Sale of — Assumption uf mortgage — Personal liabil- 
ity. —If a grantee accept a deed subject to the mortgage incumbrances upon the prop- 
erty conveyed, containing a clause that he shall pay the incumbrances, he will then 
become liable fer the payment thereof, and a personal decree may be rendered against 
him upon foreclosure; but the promise must be clear,—the statute prevents an infer- 
ence. — Gage v. Jenkinson, Sup. Ct. Mich., N. W. Rep., Oct. 24, 1885. 


—— Unrecorded mortgage — Liability of purchaser from mortgager — Rights of 
judgment creditor of purchaser. — The mortgager in an unrecorded mortgage, who 
sells and conveys the mortgaged property, and concurrently takes back a mortgage 
from the purchaser to secure the purchase-money, retains such an interest in the prop- 
erty, as may be taken in equity and applied on the debt secured by the unrecorded 
mortgage. An assignee from such mortgager who takes an assignment of the claim of © 
the assignor and mortgager, with full knowledge of the facts, and after maturity, and 
during the pendency of a suit in which the rights of the parties appear of record, ac- 
quires no better title than his assignor, and such interest, as against the assignee, will 
be decreed to be taken and applied to the payment of the unrecorded mortgage. The 
purchaser from the mortgager, of lands incumbered by an unrecorded mortgage, takes 
title thereto free from such incumbrance, even if he has full knowledge and notice of 
its existence, and that it is unpaid at the date of its purchase. If a judgment creditor 
procures a judgment against such a purchaser after such unrecorded mortgage has 
been recorded, his lien thereunder is valid as against such mortgage, and upon a judi- 
cial sale of the mortgaged property, the proceeds of sale will be applied to pay such 
judgment lien, in preference to the mortgage which was not recorded at the date of such 
purchase, — Building Assn. v, Clark, Sup. Ct. Ohio, Week. L. B., Nov. 9, 1885. 
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MORTGAGE (CHATTEL). — Unrecorded, validity of, in respect of creditors under a 
assignment for their benefit, by mortgager. — A. executed a mortgage 
to B. of certain personalty. The mortgage was made and received in good faith. The 
mortgagee never recorded the mortgage nor took possession of the property, but there 
was no collusion between the parties nor design to give the mortgager a fictitious credit. 
A. subsequently made an assignment “ of all his estate and property,” for the benefit of 
his creditors. On a bill of interpleader brought by the assignee; held, that the mort- 
gagee was entitled to the proceeds of the mortgaged property. Held, further, that the 
creditors were entitled only under the assignment, and that the assignee succeeded only 
to the rights of the assignor. Held, further, that Public Statutes R. I., chap. 176, sect. 9, 
which provides that ‘tno mortgage of personal property hereafter made shall be valid 
against any other person than the parties thereto, unless possession of the mortgaged 
property be delivered to and retained by the mortgagee, or unless the said mortgage be 
recorded,” must be construed in accordance with the above holding. — Wilson v. Esten, 
Sup. Ct. R. 1., N. Eng. Rep., Oct. 6, 1885. 


MUNICIPAL CoRPORATIONS. — Ordinance fixing peddler’s license, when unreasona- 
ble and void. — An ordinance of a town, providing that a person engaged in peddling 
goods from house to house, “ shall pay not less than one nor more than twenty-five dol- 
lars, for a fixed time, in the discretion of the mayor,” is unreasonable and void. — Town 
of State Center v. Barenstein, Sup. Ct. Iowa, Cent. L. J., Oct. 2, 1885. 


— Duty of corporation as to sidewalks— Contributory negligence of person 
using same is a question for jury. — It is the duty of the city of New York to keep a 
sidewalk in a reasonably safe condition for public use, and whether, at the time the 
cause of action arose, it did or not so keep it, is a question forthe jury. A person has 
the right to use a defective sidewalk, although knowing its condition; and whether such 
person was guilty of any carelessness which contributed to the accident which happened 
thereupon, is a question for the jury. — Bullock v. Mayor, Ct. App. N. Y., N. E. Rep, 
Oct. 2, 1885. 


— Estoppel —When the doctrine will apply to.—A municipal corporation may be 
estopped by the action of its proper oflicers when the corporation is acting in its private 
as contradisti ished from its governmental capacity, and has lawful power to do the 
act. —City of Chicagov. Sexton, Sup. Ct. Ill., Ch. Leg. N., Sept. 26, 1885. 


— Town plats made by the State— Grant of lot does not pass title to center of 
street.— Where the State plats a town, the title to the streets shown in the plat is in 
the municipal corporation, though the plat was not recorded. In such a case the title 
to the streets is not conveyed, but is simply retained by the State through its agent or 
representative, the municipal corporation. Where the State conveys lots in a town 
platted by itself, the policy of the Legislature to vest the title of streets shown in town 
plats in the municipal corporation, as manifested in the case of town plats made by 
individuals, will rebut the ordinary presumption that, where the fee of the street was in 
the grantor of an abutting lot, the grant of the lot passed title to the center of the 
street. — Mattheisen and Hegeler Zinc Co. v. City of La Salle, N. E. Rep., Oct. 23, 1885. 


-— Non-liability of for defective sidewalk—Structure on lot within line of 
street.— A municipal corporation is not responsible for an injury caused by a defect in 
a private structure made by a lot owner on his own land entirely outside of the traveled 
portion of the sidewalk and not connected therewith in such a way as to endanger the 
safety of those traveling thereon, even though such structure happens to be within the 
line of the street as originally surveyed. — Fitzgerald v. City of Berlin, Sup. Ct. Wis., 
Ch. Leg. N., Oct. 31, 1885. 


— Liability of for defective sidewalk — Child at play.— A municipal corporation 
is liable for injuries suffered by a child in playing on the sidewalk, resulting from the 
defective condition of the pavement.—City of Chicago v. Keefe Admr., Sup, Ct. ILL, 
Rep., Oct, 21, 1885. 


— Duty to prevent nuisances — Effect of ordinances therefor. — A municipal cor- 
poration is under obligation to exercise for the public good the powers conferred on it 
by its charter to prevent nuisance, and to protect persons and property, and this duty is 
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MUNICIPAL CORPORATIONS — Continued. 
not discharged by merely passing ordinances, — but if the proper ordinances be 
and a vigorous effort is made to enforce them, the corporation is not liable. —Taylor v. 
Mayor, etc., of Cumberland, Ct. App. Md., Md. L. Rec., Sept. 19, 1885. 


— Duty of, to keep streets in repair— When notice is necessary to fix liabil- 
ity. — Where the duty to keep the streets in a safe condition rests upon the corpora- 
tion, it is liable for injuries caused by the neglect or omission to keep the streets in 
repair, as well as for those caused by defects occasioned by the wrongful acts of others, 
but as the basis of the action is negligence, notice to the corporation of the defects 
which caused the injury, or facts from which it may reasonably be inferred, or proof of 
circumstances from which it appears that the defect ought to have been known and 
remedied by it, is essential to liability, Notice of a defect in a street may sometimes be 
inferred from lapse of time; but where it is made to appear that the defect complained 
of had not existed even for a day before the accident, as regards the city’s alleged 


knowledge that the street was out of repair, there should be proof. — City of Madison v, 
Baker, Sup. Ct. Ind., West. Rep., Oct. 17, 1885. 


—— Sale of bonds by, in pursuance of act of Legislature — When invalid.— The 
act of 1879, inter alia, authorized the councils of any city of the second class to make, 
execute, and negotiate bonds to be used in paying and retiring other bonds previously 
issued by the city. The bonds were to be sold at not less than par value, with accrued 
interest, but said councils could allow a reasonable compensation for sale or negotia- 
tion. Held, that where a syndicate or firm finally enters into an agreement under 
which it is declared that the bonds are sold by the city to the syndicate, and which 
provides that a commission shall be allowed upon all bonds purchased or exchanged by 
them, such contract is not authorized by the act of Legislature, and is therefore void. 
The powers of municipal corporatious and their officers are prescribed by the charter 
or by statute, and can not be transcended. Such contract is a direct sale, and were it 
enforced the buyer would obtain a commission on his purchase, — Wheelen’s App., Sup. 
Ct. Pa., At. Rep., Oct. 21, 1885; Pittsb. L. J., Oct. 28, 1885. 


— When liable for defective sewers.—In the construction of sewers and drains, 
villages and cities are responsible that it be done in a proper manner, and with a 
reasonable degree of skill; and if for want thereof any unnecessary injury is caused to 
the property or rights of an individual, the town or city may be charged therewith in 
tort. Where the Legislature grants to a town or city privilege to use a natural stream 
as a sewer, it does not thereby relieve such town or city from the duty to properly con- 
struct and reasonably use such sewer. — Morse v. City of Worcester, Sup. Ct. Mass., 
N. E. Rep., Nov. 6, 1885. 


— See EQuity. 


MUTUAL BENEFIT ASSOCIATION — Certificate of, construed— What must be shown 
by party seeking to recover under.—The certificate of a benefit society, in the 
clause relating to payment, originally contained a blank space after the words “ paid 
as a benefit to,” followed by the words “or in the event of * * * prior death to 
the legal heirs or devisees of the holders of this certificate.” It was filled up by 
inserting the words “ his devisees” in the first hiatus, and the word “ their” after “in 
the event of.” The insured left no will. Held, that it was not the intention that no 
claim should arise unless there were devisees under a will. In the absence of a will 
the benefit would accrue to his legal heirs. In order to recover on a certificate which 
provides that in the event of a claim the association shall levy an assessment and pay 
over the amount collected, it must be shown that the assessment was levied and the 


amount collected.—Smith v. Coy. Mut. Ben. Ass., U.S. Cir. Ct. E. D. Wis., Ins. L. J., 
Nov., 1885. 


NEGLIGENCE. — When action for can be maintained — Question of, is entirely for 
jury to determine. — Where an injury has been received, and the person injured is 
alone in fault, an action can not be maintained. Negligence is a question of fact and 
not oflaw. Itis for the jury to determine from the evidence whether one or both of the 
parties have been negligent in their conduct, and not for the court to take the question 
from them and declare if certain facts existed, negligence is established. — Myers v. 
Ind. & St. L. R. Co., Sup. Ct. Ill., N. E, Rep., Sept. 25, 1885. 
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NEGLIGENCE — Continued. 

— Negligence of father can not be imputed to child. — The plaintiff was a minor, 
aged sixteen years, and was fully capable of taking reasonable care of herself. She 
was lawfully riding with her father, who was driving his own wagon, when she was in- 
jured by a collision between the wagon anda street car, caused by the mutual and con- 
curring negligence of a street car driver and her father, but without any fault or 
negligence on her part. Heid, that the negligence of her father was not to be imputed 
or attributed to her, and did not bar a recovery against the street car company, whose 


negligence directly contributed to the injury. —Street Ry. Co. v. Eadie, Sup. Ct. Ohio, 
West. Rep., Oct. 10, 1885. 


— Railroad Companies — Evidence of negligence — When sufficient to let case 
to jury. — The act of shifting brakes, or stretching or relaxing the couplings of cars at 
the moment a vehicle is driven across the railroad, in obedience to asign from a brake- 
man urging the driver to pr d, is evid of negligence on the part of the com- 
pany’s servants. Proof of negligence, if it exceeds a mere scintilla of evidence, is 


sufficient to send the case to the jury.— Pennsylvania R. Co. v. Horst, Sup. Ct. Pa., At. 
Rep., Nov. 4, 1885. 


— See ACTION; MASTER AND SERVANT; RAILROADS. 


NEGOTIABLE INSTRUMENTS. — Title of purchaser to stolen bonds — Matured obliga- 
tions — U. S. 5-20 Bonds. — The five-twenty bonds of the United States, issued in 
1865, were not their matured obligations in 1879, and purchasers of them in good faith, 
took title to them though they were stolen.— Morgan v. United States, Sup. Ct. U. 
S., Rep., Oct. 28, 1885. 


— Form of note. — An obligation as follows: “ This is to certify that I am to pay,” etc. 
is an unconditional promise to pay money or a promissory note. Suits brought on un- 
conditional obligations to pay money must be tried without a jury, unless the defend- 
ant pleads want of consideration and sets up a reconventional demand, and verifies by 
oath his defense. — Meyer v. Weil, Sup. Ct. La., Rep., Sept. 16, 1885. 


— Indorser Taking Security does not waive demand and notice.— The indorser of 
& promissory note, by taking security from the maker, does not waive demand upon 
the maker and notice of non-payment. If, after the time for demand and notice has 
passed, the indorser of a promissory note merely requests the holder not to press the 
note against the maker, he does not thereby waive demand and notice. — Whittier v. 
Collins, Sup. Ct, R. 1., East. Rep., Sept. 26, 1885. 


PARENT AND CHILD.— Services — Maintenance — Contract for — Evidence necessary 
to support. — There can be no recovery between parent and child for services or main- 
tenance, except upon express contract, and to establish such a contract requires direct, 
clear, and positive evidence. Where the contract is a parol one, and where the parties 
have never been brought face to face, or witnesses heard the bargain when made, or the 
parties repeat it in each other’s presence, such a contract ¢an not be sustained. Acon- 
tract to devise requires the same measure of proof as a contract to convey, and the 
measure of damages for a breach is the same. The execution of a will devising lands 
in return for services to a parent, at the same time that a contract was claimed to have 
been made, was corroboratory only. Where the son with whom the contract, parol and 
unsupported by the necessary evidence, was made, died, and the parent subsequently 
made a will in favor of another son, nothing was recovered. — Burgess v. Burgess, Sup. 
Ct. Pa., At. Rep., Oct. 28, 1885. 


— See NEGLIGENCE. 


PARTNERSHIP.—Notice of withdrawal of partner— What sufficient to relieve 
outgoing partner. — Where a partner retires from a firm, notice of the fact by publi- 
cation is sufficient as to persons who have never had any business transactions with 
the firm, but as to those who have had previous dealings with it, actual notice or its 
equivalent must be shown, and the mere mailing of notices to patrens of a firm is not 


sufficient when it is proven that the notices were never received.— Meyer v. Krohn, 
Sup. Ct. Ill., Am. L. Rec., Oct., 1885. 
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PARTNERSHIP — Continued. 

—— When doctrine of set-off can not be applied. —G. and F. were partners, and on 
the dissolution of the firm H. & G. purchased all the goods and property of the firm, and 
gave in part payment their joint and several note. G. sued in assumpsit on the note, 
and defendants sought to offset an alleged indebtedness of G. to the firm of G. & F. 
Held, that the Michigan statute authorizing set-off did not extend to the settlement ef 
accounts between partners, and that the defense could not be allowed. — Gardiner v, 
Fargo, Sup. Ct. Mich., N. W. Rep., Oct. 17, 1885. 


—— Speculating in land titles. — A. and B. agreed to speculate in land titles on sales 
for unpaid taxes. A. was to contribute his personal services, and B. was to contribute 
all necessary money. From the proceeds of the sales of land so acquired B. was first 
to be paid his advances, and the remainder was to be shared equally by the parties. 
Held, that this was a partnership. — Hunt v. Erickson, Sup. Ct. Mich., Rep., Oct. 21, 1885. 


—— Copartnership — Dissolution — Continuance of business by retiring partner — 
Good-will, how affected. — When on the dissolution of a copartnership the partners 
divide the manufactured articles and materials on hand, and the retiring partner sells 
his interest in buildings and machinery, there is no presumption that he has disposed 
of his good-will in the business also, and he will not be enjoined from continuing the 
business. —Smith v. Imus, Sup. Ct. Mich., N. W. Rep., Oct. 24, 1885. 


PATENT. — For a combination — Ice creepers — When issuable.—A patent for a combi- 
nation is not necessarily invalidated by the fact that all the elements of it are old, but 
there must be a co-action among the parts to take the case out of the category of a mere 
assemblage or aggregation of parts. All the parts of the complainant’s ice creeper are 
old and may be found in old patents, and there is no new or peculiar function produced 
by the combination made by the complainant. The new arrangement is not an inven- 
tion, but a mere exhibition of mechanical skill, and is not patentable. —Scott Mfg. Co. 
v. Sayre, U. S. Cir. Ct. D. N. J., N. J. L. J., Nov., 1885. 


PERSONAL PROPERTY. — Transfer of— When fraud on creditors. — A transfer of per- 
sonal property, accompanied by an actual, immediate, and continued change of posses- 
sion, is not fraudulent as to creditors because made in consideration of a promise by the 
transferee to use the property in a certain manner, which would confer pecuniary profit 
on the transferrer. — Lewin v. Hopping, Sup. Ct. Cal., Pac. Rep., Oct. 22, 1885. 


PLEADING. — What defects are cured by verdict. — A defective statement of a cause of 
action is cured by a general verdict in favor of the plaintiff. But where no cause of ac- 
tion is stated, the omission is not cured by verdict. In an action to recover for ser- 
vices the complaint must allege a promise by the defendant, and the performance of 
the consideration by the plaintiff. A mere allegation that the defendant employed the 
plaintiff to perform such services is not enough. The omission of such allegations is 
not cured by verdict. — Wenire v. Lee Shing, Sup. Ct. Ore., Cent. L. J., Sept. 25, 1885. 


PRACTICE. — Motion to tax Costs — Order on, whether appealable. — A motion to tax 
costs is a special motion, that is, not a motion or proceeding as of course in the cause, 
and an order thereon is a special order, and, if made subsequent to the rendition and entry 
of final judgment, can only be reviewed in this court by a direct appeal therefrom. — 
Empire Gravel Min. Co. v. Bonanza Gravel Min. Co., Sup. Ct. Cal., Pac. Rep., Sept. 24, 
1885. 


—— As to non-suit. —A plaintiff, at any time before opening his case, may become non- 
suit as a matter of right. After the case is opened, and before verdict, it is within the 
discretion of the court to grant leave to become non-suit. After verdict there can be no 
non-suit.—Washburn v. Allen, Sup. Ct. Me., East. Rep., Sept. 26, 1885. 


PRINCIPAL AND AGENT.—Agent's authority to sell. — In an action by the principal to 
recover the price of samples sold by the agent, a traveling salesman, where the evidence 
was that the agent’s authority was to exhibit the samples and take orders for like goods, 
and there was no evidence of usage, it was error to instruct the jury that if the sale was 
within the apparent scope of the agent’s authority, his act was binding on the princi- 
pal. — Kohn v. Washer, Sup. Ct. Texas, Texas Ct, Rep., Sept., 1885. 
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PRINCIPAL AND AGENT — Continued. 

— Sale by auctioneer without disclosing name of owner— Liability when goods 
are replevied. — Where a sale of personal property is made by an auctioneer without 
disclosing the name of the owner, and the property is afterwards claimed by a superior 
title, the purchaser may, in an action for money had and received, recover the purchase- 
money of the auctioneer. — Seemuller v. Fuchs, Ct. App. Md., At. Rep., Oct. 28, 1885. 


PRINCIPAL-SURETY.— Execution in blank — Liability of surety for penal sum larger 
than amount agreed upon witli principal.— Where an administrator’s bond, exe- 
cuted in blank by the surety, is intrusted to the principal for his use to fill it up and 
deliver it, the possibility of his being required by the probate judge to insert a penal 
sum larger than the surety directed, and of his doing so, is so obvious that the surety 
must be held to take the risk of his principal’s conduct, and is bound by the instrument 
as delivered, although delivered in disobedience of orders, if the obligee has no notice, 
from the face of the bond or otherwise, of the breach of orders. — White v. Duggan, Sup. 
Ct. Mass., N. E. Rep., Oct. 2, 1885. 


— Stipulation in bond as to award in regard to disputes — When binding. — De- 
fendgnt was surety on the bond of a contractor who had contracted to build the pumps for 
the water-works of the city of Pittsburg. In the contract it was expressly agreed that 
disputes, if any, should be referred to the mechanical engineer, whose decision should 
be final and conclusive. Held, that his award was binding, not only on the principal, 
but also on the surety. — Hostetter v. City of Pittsburg, Sup. Ct. Pa., Pittsb. L. J., Sept. 
30, 1885. 


— Liability of sureties on official bond for loss withe ut neligence of officer.—The 
sureties on the bond of a city treasurer, conditioned for the faithful performance of his 
duties, are liable for public moneys stolen from him without his fault or negligence. — 
State v. Nevin, Sup. Ct. Nev., Alb. L. J., Sept. 26, 1885. 


— Debtor and creditor — Surety — Rights of— Effect of relinquishment of lien of 
creditor on rights of surety.— A surety has the right to demand that the securities in 
the hands of the creditor be either applied to the satisfaction of the debt, or that they be 
preserved for his indemnity in case he is compelled to pay it. The relinquishment by 
the creditor, without the consent of the surety, of any hold which he has actually 
acquired on the property of the principal debtor operates to discharge the surety to the 
extent of the value of the interest so relinquished. The release of real estate from the 
lien of a judgment, or the discharge of a levy whereby a lien on property has been 
created, will have this effect. Where motion is filed for judgment against surety ona 
bond, such surety can avail himself of all the defenses he could in answer to a petition 
on the bond, and if he fails to do so at that time, he is barred of his rights thereto. — 
Bedwell v. Gephart, Sup. Ct. Iowa, N. W. Rep., Oct. 17, 1885. 


— Creditor extending time of payment — Effect of on principal debtor.— A debtor 
who has given a note secured by a mortgage on real estate to his creditor sells the mort- 
gaged premises to a third person, who, in part consideration of the purchase, assumes 
and agrees with his vendor to pay the mortgage debt, of all which the creditor has 
notice. Afterwards, without the knowledge of the debtor, the creditor agrees with the 
purchaser, in consideration of the payment of interest in advance, to extend the time 
of payment. Held,1. By such extension of time the debtor is not discharged from all 
liability on the note. 2. That in equity such debtor is released from liability, to the 
extent of his loss by reason of such extension. — Teeters v. Lamborn, Sup. Ct. Ohio, 
West. Rep., Oct. 10, 1885. 


— See INSURANCE (LIFE). 


Quo WARRANTO. — Office and officer— Record of election not conclusive as to 
title. —In quo warranto to determine the right to an elective office the record of the 
declared election is not conclusive. A person declared elected and inducted into office 
is a defacto officer, though not lawfully elected. — State v. Megin, Sup. Ct. N. H., East. 
Rep., Sept. 26, 1885. 


RaILRoaps.— Duty of railroads to maintain fences and erect barriers — Killing 
animals at station grounds.—The railroad company owned a strip of land 250 feet 
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wide, and 2,400 feet long, which it used for station grounds. The plaintiff owned steer, 
which he permitted to run at large near the station grounds. This animal passed along 
the highway and on to the station grounds, and wandered along the same until it 
passed upon the company’s right of way and upon the railroad track where it was killed. 
Neither the railroad track nor the right of way, nor the station grounds were enclosed 
with afence, A fence, however, extended along one end and a part of the two sides of 
the station grounds. The place where the animal was killed, though used as a part of 
the defendant’s station grounds, was not necessary for such use. Held, that assuming 
that land necessarily used for station grounds need not be fenced, still, as the place 
where the animal was killed was not necessary in the present case for the use of the 
railroad company as a part of its station grounds the same should have been fenced. 
Where a railroad company is for any reason relieved from fencing its road at some par- 
ticular place or places, then it must construct fences or other barriers as near thereto 
as is reasonably practicable, and it devolves upon the railroad company to show that it 
is so relieved. — Atchison, etc., Ry. Co. v. Shaft, Sup. Ct. Kan., Cent. L. J., Sept. 25, 1885. 


—— Liability of railroad for injuries to mail agent through negligence of its em- 
ployes. — Whatever may be the status of a mail agent on a railroad train in Texas, be, or 
his heirs, are entitled to recover of the company for injuries resulting from the negli- 
gence of its employes.—H. & T. C. R. R. v. Hampton, Sup. Ct. Texas, Texas L. Rev. 
Sept. 22, 1835; Texas Ct. Rep., Sept., 1885. 


—— Action — Expenses in curing injured stock may be recovered as damages — 
Duty of railroad to maintain fence.— Where live stock is wrongfully injured by a 
railway company, the owner may recover such reasonable expenses as were necessarily 
incurred in taking care of and curing the injured stock. Under the provisions of the 
statute, a failure to fence the railway is conclusive evidence of the want of due care. 
If, however, the road be fenced, then the burden of proving the want of due care rests 
upon the plaintiff who seeks to recover for injuries done to his stock. The provisions 
of the statute do not apply to such places as public necessity or convenience require 
should be left unfenced, as the streets of a city or town, depots and contiguous grounds, 
the crossing of highways, etc. — International & Gt. Northern R. R. Co, v. Cocke, Suv. 
Ct. Texas, Texas Ct. Rep., Sept., 1885. 


—— Master and Servant — Doctrine of fellow-servants. — Where a fireman on a rail- 
road train‘is injured bya collision at a crossing of two roads, brought about by the con- 
curring negligence of the engineer on his train, and of the employes of the other road, 
his right to recover damages for such injury from the other road will not be defeated by 
reason of the negligence of the engineer. — Gray v. Phila., etc., R. R.Co., U. 8. Cir. Ct. 
N. D.N. Y., Alb, L. J., Sept. 12, 1885. 


— Killing stock — Fences —Defect in complaint cured by verdict — Duty ofowner 
to fence acainst his own stock. — A complaint against a railroad company for killing 
stock, that would be had on demurrer for not averring that the railroad was not properly 
fenced at the place where the animals entered, will be held good after verdict. While 
the railroad company owes to third persons and to the publica duty to keep secure 
fences at private crossings, it owes no such duty to one whom it permits to construct 
and maintain a private crossing for his own benefit, and is not liable to such person for 
injury to his stock caused by agate being left open at such crossing by a third party. — 
Louisville, N. A. & C. Ry. Co. v. Goodbar, Sup. Ct. Ind., N. E. Rep., Oct. 3, 1885. 


—— Negligence of railroad to signal will not excuse negligence on part of person 
injured, — A traveler who sustains injury by cuming in collision with the train will not 
be exonerated from the presumption of contributory negligence, if it appears that, by 
the exercise of any degree of diligence which was, under the circumstances, reason- 
able, practicable, and available, he might have avoided the injury. Negligence of the 
railroad company in failing to observe the obligation imposed on it by statute of sig- 
naling its approach, will not excuse one who sustains an injury at a crossing if he neg- 
lects the diligent use of all available means of avoiding such injury, nor will its 
failure in that regard abrogate or modify the rule, that no one shall recover damages 
for an injury not purposely or wantonly inflicted to which his own negligence contrib- 
uted. — Railroad Co. v. Butler, Sup. Ct. Ind., West. Rep., Oct. 10-17, 1885. 
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— Discrimination by railway corporation —When permissible. — meena 
the Hoult act, a railway corporation may charge less for a long haul than a short one in 
the same direction, when the rate for the long haul is caused by other lines of transporia- 
tion competing for business at the point from whence the long haul is made; and where 
the road of such corporation forms a part of a line of transportation, consisting largely 
of water carriage, between two principal points, the rate may be made so as to enable 
it to compete with another road that constitutes a part of another line of water and 
railway transportation between the same points. — Ex parte Koehler, Recr., U. 8. Cir. 
Ct. D. Ore., West C. Rep., Oct. 22,1885; Fed. Rep., Nov. 3, 1885. 


— Negligence — Fire caused by locomotive— Damages from spreading of — Evi- 
dence admissible.— Whether the negligent starting of a fire in one field, which fire 
communicates with the field of another person, is prima facie evidence that the damage 
caused in the latter field is the natural result of the defendant’s negligence in the first field 
is a question for the jury. Where it is sought to recover damages for a loss by fire caused 
by sparks from defendant’s locomotive, evidence is admissible to show that the fire com- 
menced on land adjoining that of the plaintiff, and extended to his lands, under an alle- 
gation that the fire from defendant’s locomotive was suffered to escape, and did escape, 
and by reason thereof came upon the land of plaintiff. In an action to recover damages 
for a fire caused by defendant’s locomotive, a witness may testify that shortly after the 
fire complained of he saw a fire in a field near defendant’s road, just after the same loco- 
motive which caused the fire in plaintiff’s field had passed. In an action for damages 
for a fire caused by a locomotive, negligence is presumed, if it appears that the locomo- 
tive from which the fire escaped was not built so as to retain its sparks, or was other- 
wise faulty or insufficient in construction, and evidence is admissible to show that 
after the fire certain repairs were made on the spark-retaining apparatus, because it 


had been so defectively built. — Butcher v. Vaca Valley R. Co., Sup. Ct. Cal., Pac. Rep., 
Oct. 29, 1885. 


— Forfeiture of tax aid by failure to complete road in time — Requisites to es- 
tablish — Effect of consolidation with new company — Also of departure from 
projected course. — Under the existing laws of Indiana there can be no forfeiture of a 
tax or donation voted to a railroad company, by failure to complete the road in time, 
unless and until so declared by the board of county commissioners. Where a donation 
is voted toa railroad company, and a trust deed covering such donation is forciosed, 
the bondholders buying in all the rights and property of the company, and forming a 
company which is afterwards consolidated with another under a new name, the last 
named company, having completed the work before a forfeiture is declared, is entitled 
to the money voted the original company, it having been in the county treasury at the 
time of the foreclosure and sale. Where a railroad is constructed through the same 
counties, between the same terminal points, and upon the same general line projected, 
it is not a material departure although it does leave several towns on the line projected 
from five to twelve miles off the new line. — Marion Co. v. Center Tp., Sup. Ct. Ind., N. 
E. Rep., Oct. 23, 1885. 


— Effect of parol license to enter upon land— Right to recover damages. — 
Whenever the proofs in a common-law action, brought by the owner of land to recover 
damages or the possession of lands taken and used by arailroad company, show that 
the possession of the plaintiff’s property by the company has been taken, and its road 
constructed thereon, with the express or implied assent of the plaintiff, he will not be 


entitled to recover. — Taylor v. Chicago, etc., R. R.Co., Sup. Ct. Wis., Cent. L. J., Oct. 
23, 1885. 


— Firing up engine at place adjoining highway, when negligent. —Itis not neg- 
ligence for a railroad to fire up its engine at a place parallel to and adjoining the high- 
way. The right to fire up an engine at any particular place must depend upen the’ 
character of the place, and not whether there happens to be a person near at the mo- 
ment. —Lamb v. Old Colony R. R., Sup. Jud. Ct. Mass. Daily L. Rec., Oct. 27, 1885. 


— Fencing — Damages to stock by railroad —When contributory negligence no 
defense. — Under the provisions of section 1 of the act of 1867 (Comp. Stats. 1885, 464), 
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where a railroad corporation neglects to maintain fences and cattle-guards along its 
road, and horses get thereon and are injured or killed by the engines or trains running 
on the road, the railroad company is liable to the owner in damages therefor, and the 
negligence of the owner in allowing the horses to escape from him will constitute no 
defense to the action. Cobb, C. J., dissents. — Burlington & M. R. R. Co. v. Webb, Sup. 
Ct. Neb., N. W. Rep., Oct. 24, 1885. 


—— Burden of proofas to sufficiency of cattle-guards— Injury to colt that jumped 
cattle-guard.—Arailroad company is not bound to guard against unruly horses or 
other beasts, and if acattle-guard is suflicient to reasonably serve the purpose of turning 
back such beasts as cattle-guards are generally designed to restrain, it is not liable for 
not maintaining a betterone. In orderto recover for damage to an animal by reason 
of an insufficient cattle-guard, the burden of proof is on the owner to show by a pre- 
ponderance of testimony that the cattle-guard was not sufficient to turn back and re- 
strain such cattle, horses, and other beasts or animals as such structures are designed 
torestrain. Itis error to allow a witness to give his opinion as to whether or not a 
cattle-guard was suflicient.— Smead v. Lake Shore and M. 8S, Ry. Co., Sup. Ct. Mich., N. 
W. Rep., Oct. 24, 1885. 


——See ACTION; COMMON CARRIER; MASTER AND SERVANT. 
RECEIVERS. — See CORPORATIONS. 


REMOVAL OF CaUSES.— Diversity ofcitizenship must exist,when — Right to amend, 
when.—A suit can not be removed from a State court to a national court on the 
ground of citizenship, under the act of 1875, unless the requisite citizenship of the 
parties existed both when the suit was commenced and at the time of filing the petition 
for removal, and, held, that where the State court has refused to order the removal of 
acause on defective petition, an amendment is not a matter of right, and will not be 
permitted. —Endy v. Com. Fire Ins. Co., U. 8, Cir. Ct. D. Cal., Fed. Rep., Sept. 22, 

1885. 


— Citizenship —Where cause is not removable — Foreclosure of mortgage — Con- 
necticut statute —Construction of.— W., the mortgagee, a citizen of Connecticut, 
brought suit in the State court of Connecticut to foreclose a mertgage on land situated 
in that State, and to obtain possession of the land, making C., the mortgager and maker 
of the note, acitizen of Connecticut, and D. a citizen of New York, to whom OC. had 
conveyed the equity of redemption, parties defendant. ©. and D. were in possession 
of the land, and under the statute in force in Connecticut, D. was & necessary party to 
the suit. Held, thatthe suit was not removable into the United States court.— Win- 
chell v. Carl, U. 8. Cir. Ct. D. Conn., Fed. Rep,, Oct. 20, 1885. 


— Effect of —Entry of order that bill be taken pro confesso— Service on aliens 
ineffectual, but will not prevent removal.—The entry by the prothonotary 
of the State court, before petition for removal, of an office order that the bill be taken 
pro confesso as against two of several defendants, for want of the formal appearance 
by paper filed, which order, under the rules, was not absolute, will not prevent a re- 
moval of the suit by the defendants. The extra-territorial service of process upon alien 
defendants, who have not voluntarily appeared, is ineffectual to bring them within the 
jurisdiction of the court, or make them parties to the suit; and the fact that these per- 
sons are named as defendants is no obstacle to its removal. Where alien plaintiffs ex- 
pressly sue asa class for the benefit of the class, all of whom, whether named or not, 
may avail themselves of the decree, if obtained, a citizen, member of the class, joined 
with them may be regarded as an unnecessary and formal party, whose joinder does 
not affect the defendant’s right of removal. Where, on the face of the bill, it appears 
that one of a number of plaintiffs is not entitled to relief, and that the others are the 
real parties litigant, his presence as a plaintiff will not prevent a removal.— McHenry 
v. N. Y. P. & D. R. Co., U. 8, Cir. Ct. W. D. Pa., Fed. Rep., Nov. 3, 1885. 


ROADS AND HIGHWAYS.— Proceedings by township trustees — Notice— What record 
should show. —It is essential to the validity of proceedings by township trustees to 
establish a township road that the record shall show, either that the required notice of 
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the presentation of the petition was duly given, or that the trustees were satisfied that 
it was, Ferris v. Bramble,5 Ohio St. 108, approved and followed. Where the record 
fails to show more on the subject of notice than “ petition presented to the township 
trustees on the twenty-sixth day of April, 1877, after having notice yp in three public 
places in the township for thirty days,” it is error for the trustees to proceed to order 
the establishment of the road, for the reason that there is no sufficient showing in the 
record, either that the proper notice was given, or that the trustees were satisfied that 
it had been given. — Fravert v. Finfrock, Sup. Ct. Ohio, N. E. Rep., Sept. 25, 1885. 


SALE. — Conditional sale — Title retained by vendor until performance of condi- 
tion.— The vendee, in possession under a conditional sale, by the terms of which the title 
was to remain in the vendor, until payment of the purchase-price, can not sell the prop- 
erty, 80 as to pass title to the purchaser, until the condition has been performed. — 
Russell v. Harkness, Sup. Ct. Utah, West C. Rep., Sept. 24, 1885. 


— Article manufactured for purchaser with condition that it be satisfactory — 
Must be so— Fraud on part of purchaser will avoid contract. — Where, undera 
contract, an article is to be made and delivered which shall be satisfactory to the pur- 
chaser, it must in fact be satisfactory to him, or he is not bound totakeit. Where the pur- 
chaser is in fact satisfied, but fraudulently and in bad faith declares that he is not satisfied, 
the contract has been fully performed by the vendor, and the purchaser is bound to accept 
the article. Where a steam-engine satisfactory to a committee of a town is furnished, 
and after the contract is made, and before tender of the engine, the members of the 
committee are changed, the committee te be satisfied is the committee existing when 
the contract is performed and the tender made. —Silsby Mfg. Co. v. Town of Chico, U. 
8. Cir. Ct. D. Cal., Fed. Rep., Oct. 22, 1885. 


— Contract of— Conditional sale of threshing machine — Approval of purchaser, 
when it must be declared. — A. sold athreshing machine toB. The terms of thesale 
were that the purchaser should have the privilege of using the machine for two days 
within two weeks after receiving it. If it was not satisfactory he was to notify A., and 
give him an opportunity to test and adjust it. If itwas not then satisfactory the ma- 
chine could be returned. B. notified A. after the expiration of the two weeks from the 
time he received the machine, that it did not work satisfactorily. A. repaired it, and 
B. continued to keep it in his possession for over eleven months without complaint. He 
then returned it. In a suit brought by A. to recover the purchase-money, the court 
charged that if the machine was sold on trial without length of time named, the de- 
fendant mustreturn it within a reasonable time, and that eleven months was not such a 
reasonable time: held, that there was no error in such instructions. Held, further, that 
the fact that the defendant was to be allowed to keep the machine through the winter, 


did not justify him in keeping it until July. — Bloom v. Cardon, Sup. Ct. Pa., W. N.C., 
Oct, 22, 1885. 


— Right of vendor in case of fraud to affirm or disaffirm in seeking to re- 
cover.—The vendor, where property has been obtained under false representations, 
may affirm the contract by suing in assumpsit, or disaffirm by suing in trover or replevin. ~ 
Where, however, the vendor does nothing in affir ,anin t purchaser for value 
takes title. A.,a minor, by false representations obtained goods from B. and transferred 
themtoC. Held, that B., on the discovery of the fraud, could repudiate the contract 
and bring replevin, the sale being vitiated by the fraud, and the burden would be upon 
C. to show that he was a bona fide purchaser for value, and had title. — Neff v. Landes, 
Sup. Ct. Pa., At. Rep., October 28, 1885. 4 


— When purchaser not required to take article unless satisfactory. — Where a 
contract provided that an article agreed to be manufactured should be satisfactory to 
the purchaser, he can not be required to take because he ought to be satisfied with it; 
it must be satisfactory to him or he is not bound to pay for it. — Silsby Mfg. Co. v. Town 
of Chico, U. 8, Cir. Ct. D. Cal., Rep., Nov. 4, 1885. 


— Sale of manufactured articles with warranty of fitness — Rescission of con- 
tract, when proper.— Plaintiffs sold to the defendant a harvesting machine of their 
own manufacture, and guaranteed, in writing, “that it would do good work in cutting 


| 

| 

| 
| 


988 DIGEST OF RECENT CASES. 


SALE — Continued. 


and threshing ordinary grain;” they also agreed to send a man with the machine, to 
start it, “ and show to the defendant’s satisfaction that it was all that they represented 
it to be.’ The machine was shipped by rail to the defendant; upon its arrival he care- 
fully adjusted it, and commenced to haul it away, when it broke down, so that it could 
not be moved; he immediately notified the plaintiffs, who forwarded a duplicate of the 
broken part; this was adjusted, and the machine started, when it again broke down in 
the same manner. The defendant, thereupon immediately notified the plaintiffs of his 
refusal to accept the machine. In an action to recover the purchase-price of the ma- 
chine, held, that under sections 1679 and 1770 of the civil code, as well as under the 
written guarantee, the plaintiffs warranted the machine to be reasonably fit for the 
purpose intended, and to be free from any latent defects arising from the process of 
manufacture, not disclosed to the defendant; that upon a breach of such warranty the 
defendant was entitled to rescind the sale by returning, or offering to return, the 
machine, and that a refusal so to instruct the jury was error. — Hoult v. Baldwin, Sup, 
Ct. Cal., West C. Rep., Nov. 5, 1885. 


— Personal property — Sale of—Contract by letter — Evidence admissible—Fail- 


ure of guaranty — When purchaser must decline to accept goods. — When con- 
tract for sale of goods is made by letter, such letter or letters are the only evidence that 
can properly be introduced to show what the contract between the parties was. Where 
the character of the goods purchased is such that their quality can not be determined by 
looking at and examining them, but by actual use only, the purchaser will be entitled to 
a reasonable time in which to test the goods, and ascertain whether they are the kind 
ordered; and until this question is determined the retention of the goods does not 
amount to an acceptance thereof. — Phila. Whiting Co. v. Detroit White Lead Works, 
Sup. Ct. Mich., N. W. Rep., Oct. 31, 1885 


Set-Orr.— Mutuality — Evidence necessary to establish.—In order to make one 


demand a set-off against another, both must mutually exist between the same parties; 
but where a set-off in the nature of a breach of guaranty was relied on to defeat the 
claim of a certain firm, and the evidence showed that the order for the goods guaran- 
teed was taken by a traveling salesman of such firm, and payment for the goods was 
made to such firm by the defendant, it was held that the jury were justified in finding 
that the entire transaction was with such firm, although there was some evidence going 
to show that the firm acted as mere agents for another house. — Talmage v. Bierhause, 
Sup. Ct. Ind., N. E. Rep., Nov. 6, 1885. 


STATUTES. — Construction of ferries— Power of legislature over.— An act of the 


Jegislature merely granting the right to establish and operate a ferry across any water 
does not confer an exclusive right so as to deprive it of power to authorize another 
competing ferry at or near the same place. There must be something in the act show- 
ing that an exclusive use was intended. The legislature may limit a ferry according to 
its pleasure, and may grant a franchise to ferry across a river in one direction only, to 
each of two corporations on opposite sides of a stream, and a franchise to ferry “ from 
the city to the western shore of the river’? does not confer such exclusive use in both 
directions. — Power v. Village of Athens, Ct. App. N. Y., N. E. Rep., Nov. 6, 1885. 


TAXATION. — What is due notice of additional assessment — When taxation stat- 


ute is not retroactive — Double taxation, when not. — What is a sufficient notice 
to appear for examination for additional assessment stated. A statute passed fo re- 
cover taxes on property not returned for taxation is not a retroactive act. The assess- 
ment of the capital stock of a corporation and the assessment of the shareholders on 
their stock is n0t double taxation. — Sturges v. Carter, Sup. Ct. U. S., Rep., Oct. 21, 1885. 


Tort. —False imprisonment — Arrest of infant for debt — When action can not 


be maintained. — An action of tort, in the nature of trespass for an illegal arrest and 
false imprisonment can not be maintained by an infant against one who has arrested 
him under mesne process for debt, although by the law an infant is exempt from arrest 
for debt. —Cassier v. Fales, Sup, Ot. Mass., N. E. Rep., Sept. 25, 1885. 


TRADE-MARKS. — Unpatented — What necessary for protection of. — A manufacturer 


or vendor may, by a priority of appropriation and adoption of names, marks, letters, or 
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other proper and appropriate symbols, so distinguish his manufactures from others as 
to acquire a property therein as a trade-mark, but not, however, until he has given it 
out and published it to the community as his, and that he has adopted it as an original 
thing, or has in some way become the lawful owner thereof.— Smith v. Irmers, Sup. Ct. 
Mich, N. W. Rep., Oct. 24, 1885. 


TROVER. — Will lie for shares of stock.—Shares of stock in a corporation are per- 


sonal property, and an action for conversion will lie for their misappropriation. — Budd 
v. Multnomah St. R. Co., Sup. Ct. Ore., Cent. L. J., October 2, 1885. 


— Where one is a trespasser, he can not recover in.—In obtaining possession 


of an animal fere nature no title is gained by one who, when so obtaining, is a tres- 
passer. A., without B.’s permission, put upon a tree on B.’s land an empty box for bees 
to hive in. The box remained there more than two years, when C. took the box down, 
took out a swarm of bees and replaced the box. A., after demand uponC., brought 
trover against.C. for the value of the bees, honey and honey-comb. Held, that A. could 


not maintain his action against C. — Roxroth v. Coon, Sup. Ct. R. L, Alb. L. J., Nov. 7, 
1885. 


— Unincorporated Society —Action against, under common name, when not 


maintainable. — Where a voluntary unincorporated society, whose business is the 
purchase and sale of stock, provides, in its constitution, that “‘ there shall, at all times, 
exist a committee of three members, or more, to be known as the ‘trust fund commit- 
tee,’ * * * whose duty it shall be to take charge of all moneys which may come into 
their hands, * * * to constitute a trust fund, to be usedand applied by such com- 
mittee in the following manner, viz.: Upon the death of a member, such trust fund com- 
mittee shall pay, from the increase in their hands from investment of said moneys, to 
such person or persons, object or objects, as may have been designated in writing by 
such deceased member, the sum of ten thousand dollars, * * * such paymentto be 
d d an absolute donation to the person, or for the object to which the same is 
made or applied.” As such iation is not engaged in the business of life insurance, 
it will not be idered an iation of persons transacting business under a com- 
mon name, so as to allow an action against it by its common name (as provided for by 
Code Civil Proceeding, Cal. sect, 388), for the recovery of the sum above mentioned. — 
Swift v. San Fran. Stock and Exch. Board, Sup. Ct. Cal., Pac. Rep., Oct. 22, 1885. 


Usury. — When it may be let in as a defense to re-open judgment.— The par- 


ties to a series of usurious loans being at variance as to the amount actually due, the 
lender finally agreed to take a sum certain from the borrower in full of all demands- 
Judgment was then entered on a judgment note held by the lender as collateral, and 
execution was issued thereon for the amount agreed by the parties. The judgment 
being opened and defendant let into a defense. Held, that he was not precluded by the 
settlement from setting up the usury as a defense to the judgment pro tanto. — Marr v. 
Marr, Sup. Ct. Pa., W. N. C., Oct. 22, 1885. 


VENDOR-VENDEE. — Agreement to convey real estate — Effect of — Attaching cred- 


itors — Rights of. — When one delivers to another his promise in writing to convey to 
him real estate for a specified price, payable at a certain time, he thereby transmits an 
equitable estate, and he becomes the trustee of the estate for the equitable vendee, who 
becomes the trustee of the purchase-money for the equitable vendor. The vendee may 
mortgage such an equitable interest and that mortgage may be assigned; and when the 
assignee gives notice of the mortgage and assignment to the vendor the latter then 
becomes the trustee of the estate for the assignee. Such an assignee after seasonable 
tender of the purchase-money brought a bill in equity against the vendor for convey- 
ance, making the creditor of the vendee, who had attached the latter’s interest in an 
action still pending, a party defendant. Held, that such creditor, not having tendered 
the purchase-money, can not set up that the mortgage and assignment were fraudulent 
as to creditors. — Ricker v. Moore, Sup. Ct. Me., East. Rep., Sept. 26, 1885. 


WATER WAYs AND WATER RIGHTS. — Respective rights of several proprietors — 


Diversion or unreasonable use by one.— Where there are several proprietors of a 
stream, each has the right toa fair and reasonable use of the water; and an action will 
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lie for a detention or diversion of the water by one or for an unreasonable use by him. — 
Woodin v. Wentworth, Sup. Ct. Mich., Rep., Oct. 28, 1885. 


—— Corporation formed for purpose of driving logs—Rights ofshareholderin and 
non-shareholder. — A corporation was chartered by the legislature, and authorized to 
make such improvement in the upper waters of Androscoggin River as would “ facili- 
ate and render more convenient the drifting, or driving of the logs, masts, spars and 
other timber, by removing obstructions, building dams, wing dams, gates, piers, booms 
and so forth,” and further authorized to demand and receive a specified toll upon every 
log that should pass its dam at the outlet of Big Lake. Held (in an action by a log- 
ewner, who had paid the toll, for damages for so unreasonably managing their dams as 
to deprive the plaintiff of the advantages for which he had paid), that the wants, desires 
or demands of a particular shareholder in the defendant corporation could not abridge 
or modify the duties and obligations of the defendant; that it was not material who was 
the owner of the lands upon which the dams were built. — Lewiston Steam Mill Co. v, 
Richardson Lake Dam Co., Sup. Ct. Me., East. Rep., Sept. 26, 1885. 


WILLs. — Construction of deeds of trust containing testamentary dispositions of 
property by decedent cestui qui trust. — R. made two voluntary deeds of trust to 
different trustees, of his real and personal property — one dated October 13, 1868, and the 
other December 13, 1879; the first deed contained, inter alia, the following testamentary 
clause: ‘‘ And immediately after the death of the said R., should any real estate be left 
belonging to said trust, the same shall be sold by my trustee, and the proceeds arising 
therefrom, with all my other property, shall be equally divided among my three named 
children, share and share alike, to wit: Catharine, Jacob and Levi, or in case of the 
death of either of them, to their heirs or representatives; it being understood and 
intended that no part of this trust estate isto be paid * * * tomyson William. R. 
subsequently received other money which he inherited from a sister eleven years since 
the execution of the first deed, and then made the second deed in which he includes all 
his property, and which contains the following clause: “It is hereby understood that in 
case said R. should die without leaving a last will and testament, which he hereby reserves 
the power to make, his son William shall receive no share of his property, unless other- 
wise disposed of by the said last will and testament of said R.” Held, that the testa- 
mentary clause in the second deed contains no revocation of the first instrument, and 
that testator’s son William is excluded from participating in the distribution. — Rife’s 
App., Sup. Ct. Pa., Lan. L. Rev., Oct. 26, 1885; At. Rep., Nov. 4, 1885. 


— Copy of deed and letter, when an olographic will.— Prior to his death deceased 
executed an ordinary deed of bargain and sale of certain land to his sister. The deed 
was properly acknowledged and dated, and witnessed by two witnesses, but never 
delivered, and was not entirely in the handwriting of the deceased. Among his papers 
was found, enclosed in the same envelope, a copy of the deed, and a letter to his sister, 
each in the handwriting of the deceased. In the letter the‘following was written: “We 
all know life is uncertain ; and we don’t know the moment we may be called away. * * * 
1, therefore, want you to know you are provided for under any circumstances, * * * 
My intention is to provide for you while I live, the same as I have always done, and, 
hereafter, if it should please God to call me away, you will have your own property to 
depend on, sufficient to make you independent while you live.” Held, that the deed 
itself was inoperative as a will, as the deceased did not declare to the witnesses that it 
was his will. That the copy of the deed, and the letter, taken together, showed an ani- 
mus testandi, and should be admitted to probate as an olographic will. — Est. of Skerrett» 
Sup. Ct. Cal., West C. Rep., Oct. 15, 1885. 
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